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PREFACE

I, the Chairman of the Department-related Parliamentary Standing Committee on Home
Affairs, having been authorized by the Committee to submit the Report on its behalf, do hereby
present this One Hundred and Fifty Fifth Report on the Enemy Property (Amendment &
Validation) Second Bill, 2010 (Annexure 1).

2.0 In pursuance of the rules relating to the Department-related Parliamentary Standing
Committees, the Chairman, Rajya Sabha, referred* the Enemy Property (Amendment &
Validation) Second Bill, 2010 (Annexure-1) as introduced in the Lok Sabha on 15"
November, 2010, and pending therein, to the Committee on 30"™ December, 2010, for
examination and report, by 15" February, 2011. The Committee sought further extension of
time four times for presentation of the Report on the Bill, the last extension being granted upto
30™ October, 2011.

3.0  The Enemy Property (Amendment & Validation) Second Bill, 2010 seeks to amend
certain Sections of the Enemy Property Act, 1968. The Enemy Property Act, 1968 was enacted
on the 20™ August, 1968 to provide for the continued vesting of enemy property vested in the
Custodian of Enemy Property for India under the Defence of India Rules, 1962 and for matters
connected therewith.

4.0  The Committee heard the official presentation of the Home Secretary on 2" February,
2011. Since the provisions of the Enemy Property (Amendment and Validation) Second Bill
have far reaching consequences in terms of settlement of disputes of enemy properties in the
country, the Committee in the said sitting decided to seek written Memoranda from
public/stakeholders interested in the subject matter of the Bill. Following this decision, a Press
Communiqué (Annexure 1) was issued seeking written memoranda from public/stakeholders,
latest by 15" March, 2011, which was subsequently extended upto 15™ April, 2011 on the
requests received from Members of Parliament so that a large cross-section of the society,
affected parties and the general public, could get an opportunity to submit their
views/comments on the said Bill (Annexure IIl1). In response thereto around ninety
memoranda were received by the Committee. After scrutiny, relevant memoranda were
forwarded to the Ministry of Home Affairs for their comments (Annexure 1V).

5.0 The Department-related Parliamentary Standing Committee on Home Affairs in its
sitting held on 25™ April, 2011, decided to constitute a Sub-Committee on the Enemy Property
(Amendment & Validation) Second Bill, 2010 to examine various provisions of the Bill and
submit report thereon to it. The Chairman of the Committee, accordingly, constituted a sub-
Committee on 27™ April, 2011. The Sub-Committee held five sittings on 11" and 20™ May,
19" & 27" July and 10™ August 2011 to consider the Bill.

6.0 In its sitting held on 11™ May, 2011, the Sub-Committee decided to seek written
comments of State Governments, wherever enemy properties are located, and also to hear
Chief Secretaries of some of the States after obtaining permission from the Hon’ble Chairman,
Rajya Sabha. Accordingly, after obtaining the permission of Hon'ble Chairman, Rajya Sabha

* vide Rajya Sabha Parliamentary Bulletin Part Il No. 47645 dated 1% September, 2010.

(iv)



all the State/UTs Governments were requested to send their comments on the provisions of the
Bill. In response thereto only six States/UTs have sent their comments. So far as, comments
from remaining State Government is concerned the matter was pursued with them through
reminders including the last one wherein it was informed that in case, comments were not
received by 30" June, 2011, it would be presumed that the State Government had no comments
to offer. Out of all the comments received, the comments received from the State of Uttar
Pradesh and NCT of Delhi were sent to the Ministry of Home Affairs for their written
comments (Annexure V).

7.0  The Sub-Committee heard the Home Secretary and the Custodian of the Enemy
Property in India on the Bill in its sitting held on 20" May 2011. The Sub-Committee also took
oral evidence of the Chief Secretary of the States of Goa, West Bengal, UP and NCT of Delhi
in its sittings held on 19" and 27" July 2011. The Sub-Committee also had the benefit of
expert views of Shri Lal Ji Tandon, Member, Lok Sabha from Lucknow, UP. Alongwith him
some private witnesses also appeared in its sitting held on 10" August 2011.

8.0  The tenure of the Committee had ended on 31" August, 2011. The Sub-Committee
ceased to exist with the expiration of the term of the Committee and after reconstitution of the
Committee on 15" September, 2011, the Bill was considered by the Main Committee itself.
The Main Committee had the expert opinion of Shri Ram Jethmalani, Member, Rajya Sabha
and an eminent lawyer and also heard Shri Mohammad Amir Mohammad Khan, the erstwhile
Raja of Mehmoodabad, on the Bill, in its sittings held on 30" September and 10™ October 2011
respectively. The Committee also further heard the views of Chief Secretary, Government of
NCT of Delhi in its sitting held on 10" October.

9.0  The Committee held internal discussion on the Bill in its sitting held on 14™ and 24"
October, 2011 and decided not to take up the Clause-by-clause consideration of the Bill and
recommend the Government to bring forward a fresh Bill incorporating the views of the
Members and observations of the Committee.

10.0 The Committee in its sitting held on 24" October, 2011 considered and adopted this
Report and authorized its Chairman to present the same to the Chairman, Rajya Sabha when
the House would not be in Session.

11.0 As per practice, the Secretaries and senior officers of the Legislative Department and
the Department of Legal Affairs were also present in all the sittings to respond to the queries of
the Members.

12.0 The Committee has made use of the following documents in preparing the Report:-

=

Enemy Property (Amendment and Validation) Second Bill, 2010;

Background Note on the Bill;

3. Enemy Property (Amendment And Validation) Ordinance, 2010 (No. 4 of
2010);

4. Enemy Property (Amendment and Validation) Bill, 2010 as introduced in the

Lok Sabha on 2™ August, 2010 to replace the Ordinance;

Enemy Property Act, 1968 (34 of 1968);

6. Public Premises (Eviction of Unauthorized Occupants) Act, 1971 (40 of 1971);
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7. Suggestions/views made in memoranda received from public/stakeholders and

comments of the Ministry of Home Affairs thereon;

Oral evidence tendered before the Committee; and

9. Comments of the Ministries of Home Affairs/Law & Justice on suggestions
made by Members and others.

oo

13.0 For facility of reference and convenience, observations and recommendations of the
Committee have been printed in bold letters in the body of the Report.

M. Venkaiah Naidu

Chairman

Department-related Parliamentary

24™ October, 2011/New Delhi Standing Committee on Home Affairs

(vi)



REPORT
Chapter-1

INTRODUCTION

1.1 TheBill

1.1.1 The Enemy Property (Amendment & Validation) Second Bill, 2010 as
introduced on 15" November, 2010 seeks to amend certain Sections of the
Enemy Property Act, 1968.

1.1.2 The Enemy Property Act, 1968 was enacted on the 20" August, 1968 to
provide for the continued vesting of enemy property vested in the Custodian of
Enemy Property for India under the Defence of India Rules, 1962 and for matters
connected therewith. There have been a number of judgements by various courts
that have adversely affected the powers of the Custodian and the Government of
India as provided under the Enemy Property Act, 1968. According to the
Ministry of Home Affairs, the amendments to the Enemy Property Act, 1968, are
intended, inter alia, to clarify various matters connected with enemy properties,
which are vested in the Custodian so that Custodian is able to function more
effectively.

1.2 HISTORICAL BACKGROUND

1.2.1 According to background note as furnished by Ministry of Home Affairs,
consequent on Chinese aggression in 1962, immovable properties, cash balances
and firms belonging to the Chinese nationals were vested in the Custodian of
Enemy Property for India under the Defence of India Rules, 1962. In the same
way consequent to the aggression by Pakistan in 1965 and 1971, immovable and
some specified movable Pakistani properties in India were vested in the
Custodian of Enemy Property for India under the powers derived from the
Defence of India Rules, 1962/1971.

1.2.2 The principal Act called “the Enemy Property Act, 1968” was enacted on
the 20th August, 1968 for the administration and management of the Chinese and
Pakistani enemy properties which were already vested in the Custodian of Enemy
Property for India. It provides for the continued vesting of enemy property vested
in the Custodian of Enemy Property for India under the Defence of India Rules,
1962 and for matters connected therewith. The Enemy Property Act, 1968 was
amended in 1977 to give effect to the Standing Order No. 5511 dated 18"
December, 1971.



1.3 ROLE AND FUNCTIONS OF CUSTODIAN OF ENEMY

PROPERTY

1.3.1 Explaining about the role of custodian the Ministry stated that the powers
of the Custodian in respect of enemy property vested in him is given under
Section 8 of the Enemy Property Act, 1968, which reads as under:-

With respect to the property vested in the custodian under this Act,
the Custodian may take or authorise the taking of such measures as
he considers necessary or expedient for preserving such property and
where such property belongs to an individual enemy subject, may
incur such expenditure out of the property as he considers necessary
or expedient for the maintenance of that individual or of his family
in India.
Without prejudice to the generality of the foregoing provision, the
Custodian or such person as may be specifically authorized by him
in this behalf, may for the said purpose,- carry on the business of the
enemy; make action for recovering any money due to the enemy;
make any contract and execute any document in the name and on
behalf of the enemy ;
institute, defend or continue any suit or other legal proceeding, refer
any dispute to arbitration and compromise any debts, claims or
liabilities;
raise on the security of the property such loans as may be necessary;
incur out of the property any expenditure including the payment of
any taxes, duties, cesses and rates to Government or to any local
authority and of any wages, salaries, pensions, provident fund
contributions to, or in respect of, any employee of the enemy and the
repayment of any debts due by the enemy to persons other than
enemies;
transfer by way of sale, mortgage or lease or otherwise dispose of
any of the properties ;

invest any moneys held by him on behalf of enemies for the
purchase of Treasury Bills or such other Government securities as
may be approved by the Central Government for the purpose;

make payments to the enemy and his dependents;

make payments on behalf of the enemy to persons other than
those who are enemies, of dues outstanding on the 25th October,
1962 1[or on the 3rd December, 1971]; and

make such other payments out of the funds of the enemy as
may be directed by the Central Government.



1.3.2 The Ministry also stated that he is also being given more powers by adding
following new provisions in the Enemy Property (Amendment and Validation)
Second Bill, 2010 in Section 8 of the Enemy Property Act, 1968:

= Secton 8 (2) (ia) “Fix and collect the rent, standard rent , lease rent,
licence fee or usage charges, as the case may be, in respect of enemy
property”; and

= Section 8 (2) (iva) “Secure vacant possession of the enemy property

by evicting from the unauthorized or illegal occupant or trespasser
and remove unauthorized or illegal constructions, if any.”

1.4 REASONS FOR AMENDMENTS IN PRINCIPAL ACT

1.4.1 The Ministry of Home Affairs mentioned that in the initial stages, the
Courts were supportive of the Government’s action and upheld the automatic
vesting of these properties in the Custodian of Enemy Property (CEP) and
restrained themselves from interfering in the orders passed by the Custodian. Of
late, however, there have been various judgments by various High Courts and the
Supreme Court that had adversely affected the powers of the CEP and the
Government of India under the Act. In view of such interpretation by the courts,
the CEP was finding it extremely difficult to sustain his actions which, inter alia,
include vesting of the properties, removal of unauthorized encroachments etc., in
the face of these judgments.

1.5 Important Decisions of Courts

According to the Ministry of Home Affairs, interpretation of the courts
about various provisions of the Act does not appear to be in consonance with the
objects of the Act. The details of some of the important decisions of courts are as
under:

1.5.1 Union of India Vs Raja MAM Khan (Civil Appeal No.2501 of 2002)
1.5.2 The Supreme Court has held in this case that:
(i)  On the death of an “Enemy”, the property devolves in succession

and ceases to be “Enemy Property” if the successor is a citizen of
India.



(i)  The Enemy subject has the power to sell the property by virtue of
section 6 of the Act.

(ili) The Custodian has no right or title in the property and the Enemy
continues to have the right, title and interest in the property.

(iv) Natural legal heirs and successors, who are “Citizens of India”
would be entitled to the property under the “Law of Succession”.

(v)  The Central Government does not have absolute power for divesting
under section-18 of the Act and the power of the Court is not taken
away to pass an appropriate order in a case where the property
which vested in the Custodian ceases to be Enemy Property.

(vi)  On divestment of the property, the divestee would be entitled to the
actual mesne profits by filing a suit, if so advised.

(vii) The Custodian’s power is limited to managing, preservation and
control of Enemy Property for a limited purpose and for a temporary
period only.

1.5.3 The Ministry further informed that the above decision was given on 21%
October, 2005 by the Supreme Court in the Special Leave Petition (Civil Appeal)
filed by the Union of India. The review petition filed by Union of India was also
dismissed on 16™ December, 2005. Consequently, the judgment has been
implemented.

1.5.4 Rameshwar Dayal and Ors Vs. Custodian of Enemy Property for
India & Others (Civil Misc. Writ Petition No. 4490 of 1976 connected with
Civil Misc. Writ Petition No.4484 of 1976.

1.5.5 In this case, the Allahabad High Court had held that there is no provision
in the Act or Defence of India Rules, which empower the Custodian of Enemy
Property to, in a case where someone disputes that a particular property is an
enemy property, adjudicate or to give a determinative finding on the point in
controversy. Likewise, there is no provision in the Act or the Rules which
empowers the Custodian to take forcible possession of any property which he
claims to have vested in him as enemy property. Whenever such controversy is
raised, it has to be resolved by raising the issue in appropriate civil proceedings.

1.5.6 In this case no appeal was filed and the judgment has become final.

1.5.7 Chandra Madhab Sen and Ors Vs Union of India and Ors., (Writ
Petition N0.15217 (W) of 2007

1.5.8 In this case, the Calcutta High Court had held that it is evident from the
provisions of section 6 of the Act that the exchange could be declared void only



by the Central Government by making an order according to provisions of section
6 and not otherwise. The Assistant Custodian of Enemy Property, Government
of India, is not the authority to declare the exchange void. Only the Central
Government is competent to make an order for the purpose.

1.5.9 Inthis case no appeal was filed and the judgment has become final.

1.5.10 Ambu Trikam Parmar Vs. Union of India & Others (Writ Petition
No. 843 of 2009

1.5.11 In this case, the Bombay High Court had held that under the provisions
of the Act, there is no power in the CEP to evict a person in unauthorized
occupation, without following due procedure which is by instituting legal
proceeding or such steps for recovery which may be available in law.

1.5.12  This case was decided on 5" February 2010 and a review petition filed
by the Government is pending and the decision has not been implemented.

1.5.13 Jeelani Begum and Others Vs. Union of India and Others (Writ
Petition N0.23835 of 1999 and Writ Petition N0.8168 of 2006

1.5.14 In this case, the High Court of Andhra Pradesh had held as under:

(i) In the light of the ratio laid down by the Supreme Court in Raja Mohd.
Amir Mohd. Khan’s case, it is clear that the vesting in the Custodian
does not divest the right of the enemy and what was contemplated
under the Act was only temporary vesting in the Custodian which is
limited to the extent of possession, management and control over the
enemy property temporarily. Section 18 of the Act provides for
divesting the Custodian of such property. The Central Government is
empowered to make such order under Section 18.

(if)In the case on hand, it is apparent that the Central Government had
failed to exercise such discretion conferred under Section 18 of the Act.
The impugned order is not only cryptic but also without application of
mind to any of the relevant factors. The only reason assigned in the
impugned order that the property being the enemy properly cannot be
divested under Section 18 of the Act is contrary to the scope and object
of Section 18 read with the other provisions of the Act as explained by
the Supreme Court in Raja Mohd. Amir Khan’s case. Hence the
impugned order is liable to be set aside on that ground alone.



(iii)  Accordingly the Central Government is directed to consider the
representation of the petitioners afresh and pass appropriate orders in
accordance with law in terms of the decision of the Supreme Court in
Raja Mohd. Amir Mohd Khan’s case as expeditiously as possible
preferably within a period of three months from the date of receipt of
this order after affording due opportunity to the petitioners to
substantiate their right, title and interest in respect of the property in
question.

1.5.15 In this case, Central Government has decided in July, 2008 to divest the
property to the legal heirs of Mrs. Jeelani Begum. However, the actual
divestment of the property has yet to take place as the matter regarding
production of succession certificate by the legal heirs is sub-judice.

1.6 The Enemy Property (Amendment and Validation) Ordinance, 2010

1.6.1 The Ministry while giving justification for issuing the Enemy Property
(Amendment and Validation) Ordinance, 2010 stated that in the above explained
circumstances, it had become necessary to amend the Enemy Property Act, 1968,
with retrospective effect to, inter alia, clarify the legislative intention. The
Enemy Property (Amendment and Validation) Ordinance, 2010 was promulgated
on the 2nd day of July, 2010, providing:-

» That the enemy property shall continue to vest in the Custodian till it is
divested by the Central Government, even if the enemy subject or enemy
firm ceases to be enemy due to death, extinction, winding up of business or
change of nationality or that the legal heir or successor is a citizen of India
or a citizen of a country which is not an enemy;

» To authorise the Custodian, after making such enquiry as he deems
necessary, to declare that the property of the enemy or the enemy subject
or the enemy firm vest in him under the aforesaid Act and issue a
certificate to that effect which would be evidence of the facts stated
therein;

» That the transfer of any enemy property shall not include any transfer, or
any claim of transfer, made through oral will or oral gift, or, by
concealment of enemy nationality, or, in case the transfer of such property
requires the permission of the Reserve Bank of India or any other
competent authority, any transfer without such permission, or, without the
permission of the Custodian;

» That no court shall have jurisdiction to order divestment from the
Custodian of the Enemy Property vested in him under the aforesaid Act or
direct the Central Government to divest such property from the Custodian,



but the court shall have jurisdiction to adjudicate whether the property
claimed to be vested in the Custodian is an enemy property or not;

» To authorise the Central Government to direct that any or all enemy
property vested in the Custodian under the aforesaid Act shall be sold or
disposed of in such manner as may be prescribed,;

» That any transfer or any other action taken contrary to the provisions of the
aforesaid Act, as amended by the proposed legislation, would be null and
void.

1.6.2 In order to have speedy and effective eviction of unauthorised occupants
from the enemy property under the Custodian, the Public Premises (Eviction of
Unauthorised Occupants) Act, 1971 was also amended by the aforesaid
Ordinance so as to declare the Custodian, Deputy Custodian and Assistant
Custodian of enemy property appointed under the Enemy Property Act, 1968 as
“‘Estate Officer’” in respect of the enemy properties.

1.7 The Enemy Property (Amendment and Validation) Bill, 2010 and the
Enemy Property (Amendment and Validation) Second Bill, 2010

1.7.1 The Enemy Property (Amendment and Validation) Bill, 2010 was
introduced in the Lok Sabha on the 2nd August, 2010 to replace the Ordinance.
This Bill was not passed by the House and consequently the ordinance lapsed on
6" September, 2010. In the circumstances, the Government withdrew the
aforesaid Bill and introduced the Second Bill. The Ministry explaining about the
circumstances that led to the introduction of the Enemy Property (Amendment
and Validation) Second Bill, 2010 stated that the Second Bill inter alia, provides
for the following, in addition to the provisions mentioned in paragraphs 1.6.1 and
1.6.2 above, namely:-

» That the enemy property will be divested only to the owner or, if the owner
Is dead, to any lawful heir and that the claimant shall have to establish, in
accordance with the law, that he is the lawful heir;

» That any enemy property divested from the Custodian to any person under
the provisions of the Enemy Property Act, 1968, as it stood immediately
before 2nd July, 2010, shall stand transferred to and vest or continue to
vest, free from all encumbrances, in the Custodian. If, however, the enemy
property had been divested from the Custodian by a valid order made
under section 18 prior to 2nd July, 2010 or where the property had been
returned to the owner or his lawful heir by an order of a court and the
Government is satisfied that the property was returned to the owner or the
lawful heir, such enemy property would continue to remain with such
persons;



» That nothing contained in this Act shall affect the claim made by any
person before any court or other authority against the owner or his lawful
heir to whom the property was or may be returned under this Act and such
claim shall be decided in accordance with law by the court or other
authority, as the case be;

» To empower the Central Government to issue appropriate orders, within a
period of six months from the date on which the proposed legislation
receives the assent of the President, to remove any difficulty which may
arise in giving effect to the provisions of the Act during the period
beginning on the date on which the Enemy Property (Amendment and
Validation) Ordinance, 2010 ceased to operate and ending immediately
before the date on which the Enemy Property (Amendment and Validation)
Second Bill, 2010 receives the assent of the President; and

» To provide that anything done or any action taken under the Enemy
Property Act, 1968, or the Public Premises (Eviction of Unauthorised
Occupants) Act, 1971, as amended by the proposed legislation, shall be
deemed to have been done or taken under the corresponding provisions of
those Acts, as amended by the proposed legislation.

1.7.2 The Ministry of Home Affairs further stated that these proposed
amendments will have retrospective effect and come into force from the 2nd day
of July, 2010 unless otherwise provided.



CHAPTER- 1l
PRESENTATION OF THE MINISTRY OF HOME AFFAIRS

2.1 Oral Evidence of Home Secretary

2.1.1 The Committee in its meeting held on 2™ February, 2011 heard the
presentation of the Home Secretary on the Enemy Property (Amendment &
Validation) Second Bill, 2010. The Custodian of Enemy Property was also
present in the sittings. Besides, the Law Secretary and the Legislative Secretary
also attended the meetings to clarify the legal and legislative queries,
respectively, of the Members.

2.1.2 The Custodian of Enemy Property, Mumbai made a presentation before the
Committee. He elaborated on the Laws/Rules/Notifications governing enemy
properties; definition of enemy national for the purpose of enemy properties and
what constituted enemy property; constraints/issues in final settlement of enemy
property; duties and powers of the Custodian of Enemy Property of India; various
decisions/judgments of Courts on the issue and difficulties faced in the
management of enemy properties.

2.1.3 The CEP reiterated the objectives sought to be achieved by the proposed
Bill which were provided by the Ministry in the Background Note, already
detailed in Chapter-I of the report.

2.2  Views of the Union Home Secretary

2.2.1 Explaining about the reasons for introduction of the Second Bill, the Home
Secretary, during his evidence tendered before the committee on 2 February, 2011
stated that there were a large number of lacunae in the original Enemy Property
Bill as it did not have various provisions which would enable the Custodian of
Enemy Property to have title and to dispose of the properties. Subsequent to that,
the Supreme Court judgment also held, that even though the property is vested in
the Government, as soon as the enemy died, the enemy's son is no longer an
enemy. That is, in one sense, the Supreme Court said that the enemy's son cannot
be treated as an enemy and he has his own legal rights under the Constitution. The
Home Secretary went on to read the salient features of the Supreme Court
judgment:

= On the death of an 'Enemy', the property devolves in succession and ceases
to be "Enemy Property" if the successor is a citizen of India.

= The Enemy subject has the power to sell the property by virtue of Section 6
of the Act.



= The Custodian has no right or title in the property and the Enemy continues
to have the right, title and interest in the property.

= Natural legal heirs and successors who are "Citizens of India" would be
entitled to the property under the "Law of Succession”.

» The Central Government does not have absolute power for divesting under
Section 18 of the Act and the power of the Court is not taken away to pass
an appropriate order in a case where the property which vested in the
Custodian ceases to be Enemy Property.

= On divestment of the property, the divestee would be entitled to the actual
mesne profits by filing a suit, if so advised.

= And, lastly, the Custodian's power is limited to managing, preservation and
Control of Enemy Property for a limited purpose and for a temporary
period only.

2.2.2 The Home Secretary further stated that it was in view of this and the related
High Court judgements which also said that there is no provision in the Act or the
Defence of India Rules which empowers the Custodian of Enemy Property in a
case where someone disputes that a particular property is an enemy property or
not, to adjudicate or give a determined finding on that issue. The courts also felt
that there is no provision in the Act or Rules which empowers the Custodian to
take forcible possession of any property which he claims to have vested in him as
an Enemy Property.

2.2.3 The Home Secretary, during his further evidence tendered before the
Committee on 20 May, 2011, stated that it would be no exaggeration to say that
this subject of enemy property has been given a low priority in the Ministry. On a
question as to why was this earlier with the Ministry of Commerce and how come
it was transferred in 2007 to the Ministry of Home Affairs, the Home Secretary
stated that there was a custodian of Enemy Firms, and also a Custodian of Enemy
Trading. Therefore, in the earlier orders, it was not only the Custodian of Enemy
Property but also he had an additional charge of Custodian of Enemy Firms and
the Custodian of Enemy Trading. Now, with the enactment of the Act and the
Defence of India Rules not being in force, he is the Custodian of Enemy Property.

2.2.4 The Home Secretary went on to say that there was nothing in it to be dealt
by the Commerce Ministry, because Commerce Ministry was dealing with trade.
It was found that there were a large number of properties all over India and the
Commerce Ministry felt that the Home Ministry deals with the State Governments
and, therefore, Home Ministry would be much more competent to deal with this
issue. That is why the proposal was made and discussed in the Committee of
Secretaries. The Committee of Secretaries agreed and then the Rules of Business
were amended in the Government of India, transferring the Custodian of Enemy



Property Act, from the Commerce Ministry to the Home Ministry and then the
files were transferred in 2007.

2.2.5 The Home Secretary agreed that the Custodian of Enemy Property was still
getting a very low priority. It was partly because the office was located in
Mumbai. It is an office where there is just one officer and one Assistant
Custodian of Enemy Property based at Kolkata and the rest consisting of two
Superintendents and clerks. So, basically, it is a two-officer establishment. One
officer is in Mumbai and one is in Kolkata.

2.2.6 He also felt that looking at all issues and the information that has come out
as a result - partly because of Committee's examination of the Bill - there is a
vacuum in the entire system in which the Custodian of Enemy Property acts. One
Is the staffing pattern, which is abysmally low. He informed the Committee that
they are taking steps to fill up the vacancies, create posts, and take the prolonged
contract appointments. He was also of the opinion that for getting the details of
the properties, writing to the State Governments, is not going to work. They will
have to appoint, perhaps, Tehsildars, Revenue Inspectors, village officers and
constitute special teams in each of the State. They would look at the concerned
revenue records, etc., because in the districts all the officers are busy doing their
routine work; and, asking them to give some information about what was done
years ago, is not, again, the State Government’s priority.

2.2.7 Explaining about the actions taken in Pakistan and China, the Home
Secretary stated that unlike with reference to Pakistan, where it seized properties
of Indians there and sold them, China never seized any property of any Indian in
China; and, a policy decision will have to be taken whether in the light of the fact
that post-1962, they did not seize any property of Indians, whether we need to
seize the properties of Chinese. Those are policy issues that we will, have to
examine.

2.2.8 In regard to some issues raised by the Members, the Home Secretary stated

as under:
"whether the Custodian of the enemy property be there in perpetuity;
whether the Custodian of the enemy property should not have a finite
existence; it takes into account the properties, decides whether the
properties have to be given to somebody, and rest of the properties
are sold, the money is put into a Trust, decides that 75 per cent of
what was due to those who came from Pakistan and were given only
25 per cent of their losses, subject to ceiling, look at it and pay them
75 per cent; then, the balance, which is there, maybe, goes back into
the Consolidated Fund and, then, close this office once and for all."”



2.2.9 When the chairman sought the view of Secretary, Department of Legal
Affairs, on the apprehension of the Committee as to whether the Bill would
withstand the judicial review or not, the Secretary opined as under:

"all the orders passed by the administrative authorities are subject to
judicial review. The power of the High Courts and the Supreme Court
cannot be taken away by any statute. Therefore, every order passed by
any authority, whether in the Central Government or the State
Government, are subject to judicial review. Whatever orders are
passed, all of them can be scrutinized by the court in exercising the
powers under articles 226 and 227, and sometimes wherever the
Fundamental Rights are infringed, the Supreme Court can also take
cognizance under article 32 of the Constitution. So far as appeal is
concerned, it is a statutory remedy. Unless a statute provides for an
appeal, appeal cannot lie to the higher court. But for writ jurisdiction
or the power of court to take judicial review under articles 226 and
227, this cannot be taken away. This is the basic structure of the
Constitution. Therefore, it cannot be infringed."

2.2.10 On a query by the Convenor of Sub-Committee as to how long it
would take to complete the processing of cases, the Custodian of Enemy Property
stated that 1,230 are pending as process cases, which are under inquiry.
Reiterating what the Home Secretary stated the Custodian of Enemy Property
agreed that there are infrastructure and manpower problems. He went on to add
that, presently, no designated officer is in place in Mumbai Office of Custodian,
who can give an opportunity of hearing to the concerned people. They had
expected that the District officials would work for them but, unfortunately, the
result was not that encouraging. The Custodian of Enemy Property further stated
that, now, in principle, a post of Deputy Custodian has been created, who is
expected to pursue these matters quickly to get the desired reports from the
District Authorities and take a decision on this. He, therefore, informed the
Committee that this process may take three to four years, because they have to
provide opportunities to the concerned persons.

2.2.11 The Home Secretary further added that they were going to increase
the manpower strength of the Custodian of Enemy Property. The proposal is with
the Ministry of Finance. For the time being, they have asked them that they may
take some people on contract basis. By September, the Home Secretary hoped to
have all the people in position and thereafter they would begin the process of
Issuing notices, hearing the parties, etc.



2.2.12 The process of determining whether a property is Enemy Property is
stated to have been expedited during 2009-10 and 2010-11 culminating into
identification and vesting of 149 properties. The Ministry was asked about the
time when the process has been carried out and the modus operandi thereof, the
Ministry replied as under:

“The process of verification and identification of the enemy properties
Is going on for a long period due to absence of conclusive reports from
the district authorities. The custodian has expedited the matter in
recent years by issuing notices in some cases directly where partial
reports / representations were made and orders were passed by him
after affording opportunity of hearing to the concerned parties.”

2.2.13 The Home Secretary felt that the Courts have taken the word
‘custodian’ to mean that he was only keeping custody and the property belongs to
somebody else. The Home Ministry, according to Home Secretary, says that once
it is an enemy property, it belongs to the Central Government. The Central
Government will then auction it off and distribute it to the people who have
otherwise suffered by the enemy action. The Home Secretary added that the
Custodian of Enemy Property is, actually, the owner of the enemy property and,
therefore, they do not want the enemy property to be given back to other people,
because then, there is no way, one can compensate the people who have otherwise
suffered, the Indians who have suffered as enemy, whose properties have been
taken over. He further stated that it was not to give benefit to any specific
individual or otherwise. It is with reference to a particular Supreme Court
Judgment which had been made earlier. It was suggested to make this Act
retrospective and not affect those who have already complied with the decision of
the Supreme Court. Subject to final verification, the Custodian says that wherever
they have taken a decision that the property is not an enemy property, those
properties have been returned; but wherever they have taken a decision that it is
an enemy property, those properties continue to remain with them.

2.2.14 On a query as to whether rents were being received and people were
staying in the enemy properties, the Custodian of Enemy Property informed the
Committee that the properties are immovable properties. Particularly, in
immovable properties, there must have been some resident even before the
vesting took place. So most of the premises are tenanted even before the vesting
took place, and, as such, the tenants and occupants are only paying at the old rates
of rentals. He further stated that where it could have been possible, nominal
increases have been made in rents.



2.2.15 According to Custodian of Enemy Property, most of the properties with
the Custodian are mainly of Pakistan. He felt that it was Government of India's
reprisal action. When Pakistan took properties of Indians, in reprisal thereto,
Government of India issued a notification and issued orders to take control of
properties. He further stated that when Defence of India Rules expired, Enemy
Property Act was made.

2.2.16 The Convenor referring to the background note and pointing out to the
words 'till a decision is taken for extinguishment of the Act', queried as to whether
the Ministry of Home Affairs would foresee a time-frame of extinguishment of
the Act. The Home Secretary replied that it might take five years' time. If it is
done in three or four years time when all the properties are disposed of and
nothing is left, then the office should be abolished.

2.2.17 The Convenor asked that if it may take two to four years just to identify
whether it is an enemy property or not, and if they identify that the properties are
enemy properties, then what would happen? The Home Secretary stated that a
policy decision will be taken as to what is to be done with this.

2.2.18 When asked as to whether there was any cash in custody, the Custodian
of Enemy Property stated that presently, approximately Rs.270 crore had been
collected by way of income in cash. They were investing it in Treasury Bills and
were in the process of identifying Government securities where they can invest it.

2.3 Application of Land Reforms Laws, Land Ceiling Acts Etc. To The
Divestee

2.3.1 The written replies received from the Ministry on some of the queries are
given in succeeding paras. One of the Members asked the Home Secretary as to
whether other laws, i.e., Land Reforms Laws, Land Ceiling Act etc. shall apply to
the divestee after divestment of the property. The Ministry of Home Affairs in
the written reply stated as under:

“The enemy properties vested in the Custodian are not being subject
to other laws of the respective State Governments. However, as and
when it is divested from the Custodian and returned to the owner or
his legal heir, all laws applicable to such properties shall apply.
Ministry of Law has been requested to confirm this fact.”

2.3.2 Further the Ministry of Home Affairs also drew attention to the Section 22
of Enemy Property Act, 1968, which deals with the effect of laws inconsistent
with the Act as under:-



“The provisions of this Act shall have effect notwithstanding anything
inconsistent therewith contained in any other law for the time being in
force.”

2.3.3 The Law Ministry was requested to furnish its comments on the case of
conflict between State Acts and the Central Act. They replied as under:-

“Under the Constitution of India, it is well-settled fact that where
there is overlapping between the Union List and the State List, the
Union List will have predominance. Article 246 (1) & (3) leave no
manner of doubt on this account. In case of overlapping between the
Union List and the Concurrent List, again the Union List must be
preferred. In short, if any matter falls under an Entry in List | and
also in List Il, the Entry in List | shall prevail. This is called the
principle of federal supremacy. The federation has pre-dominant
legislative power. The State and Concurrent List are subordinate to
it.”

2.3.4 The Ministry in its written reply to a query asked by a Member about the
effect of the new amendments on the properties of Shri M.A.M. Khan, stated as
under:-

“By virtue of provision in Section 26 (1) (b) of the proposed Enemy
Property (Amendment & Validation) Second Bill, after it is passed,
Shri M.A.M. Khan will be able to apply to the Central Government for
release of the properties in his favour by producing evidence of his
being legal heir. It may also be noted that the validity of the Enemy
Property (Amendment and Validation) Ordinance, 2010 and action of
re-vesting of the properties in the Custodian, has been challenged by
Shri M.A.M. Khan before Delhi High Court in W.P. N0.5288/2010. The
matter is sub-judice.”

2.3.5 When the Ministry was asked about the impact of the proposed
amendments on the cases, the Ministry stated that in the past a number of enemy
properties were divested by Central Government in terms of the orders of the
Supreme Court/High Courts and by virtue of the Enemy Property (Amendment
and Validation) Ordinance, 2010, which is proposed to be replaced by the Bill in
question, all these properties stand re-vested in the Custodian. The Ministry has
further stated that a provision is being made in the Bill that claims of owner or
their legal heirs may be considered by the Government by virtue of the proviso
made under Section 26(1) (b).



2.3.6 The Ministry also mentioned that a number of cases are on-going before
various courts and issues raised are regarding the status of the property or
divestment of the property on the analogy of the Supreme Court judgement in
Shri M.A.M. Khan case and the proposed amendments will have impact on these
cases as they may become infructuous to the extent law has been amended.
Besides, a number of claims have been made before the Central Government or
the Custodian for release of the properties based on the court judgements. Such
requests will be dealt with in accordance with the amended provisions.

2.3.7 The Ministry was also asked whether the Bill is an outcome of the
Supreme Court judgement in Raja Mehmoodabad case and how many people are
going to be affected by its enactment, the Ministry replied as follows:-

“The properties of Shri M.A.M. Khan had been divested back in 2005
pursuant to the orders of the Supreme Court. The Bill is an outcome of
various complexities created over a period of time including the
judgements of various courts including that of the Supreme Court. The
role of the Custodian had been diluted considerably and it defeated the
very purpose, for which the properties were vested in him in 1965. The
amendment to the Enemy Property Act, 1968 is necessitated to
overcome these difficulties as also to enable and empower the Central
Government to divest properties in certain cases and order for disposal
where there are no claimants.”

2.4  Effect Of Proposed Amendments On Tenants/Occupants

2.4.1 The Ministry was asked about the protection of the rights of
tenants/occupants in case the properties are divested and returned to the owners
or legal heirs, the Ministry drew the attention of the Committee to the following
Specific provisions to this effect Section 26 (2) proposed to be inserted in the
Enemy Property (Amendment & Validation) Second Bill, 2010:-

“Nothing contained in this Act shall affect any claim made by any
person before any court or other authority against the owner or his
lawful heir to whom the property was or may be returned under this
Act and such claim shall be decided in accordance with law by the
court or other authority, as the case may be.”

2.4.2 The Ministry further stated that the Supreme Court had appointed Justice
D.P. Wadhwa, retired Judge of the Supreme Court to consider the claims of the
tenants out of the properties, which were earlier divested in favour of Shri



M.A.M. Khan. Justice Wadhwa submitted his report in the Supreme Court
upholding the claim of the tenants except in two cases. Shri M.A.M. Khan has
challenged the report in the Supreme Court and the matter is sub-judice.

2.4.3 The Ministry was also asked about the legal remedies in case the property,
which is to be divested is under adverse possession, the Ministry opined as
under:-

“In the Bill under consideration, powers of Estate Officer under the
Public Premises (Eviction of Unauthorized Occupants) Act, 1971 are
proposed to be delegated to the Custodian, Deputy Custodian and
Assistant Custodian to remove unauthorised encroachments.”

2.5 Double Compensation

2.5.1 Late Raja MA Ahmad Khan, father of MAM Khan, migrated to Pakistan
after partition. In 1965, war with Pakistan made all such properties left by the
migrants declared as “Enemy Property”. It was also mentioned that the erstwhile
Raja of Mehmoodabad was reported to be made High Commissioner in London,
where he died in 1973.

2.5.2 The Ministry was asked to furnish information regarding whether father of
Shri MAM Khan was compensated by Pakistani Government in return for the
properties he left in India. The Ministry replied as under:-

“If a person has got compensation from the Government of enemy
country, for the properties vested in the Custodian of Enemy Property
for India, no divestment and return of the properties vested in the
Custodian may be permissible However, it is submitted that the
Government of India has no information or communication regarding
any compensation paid by the enemy country to erstwhile Raja of
Mehmoodabad his wife and Shri M.A.M. Khan. Ministry of External
Affairs has been requested to confirm this fact from Government of
Pakistan through Diplomatic channels also.”

2.5.3 The Ministry earlier informed that Ministry of External Affairs has
responded back that no report has been received in this regard.

2.6  Definition of Successor

2.6.1 The Ministry was asked whether it is only son or daughter or it is upto
grandson and grand daughter or is it includes generations also as successors, the



Ministry stated that for the purposes of a claim by legal heir, following provision
has been made in the Section 18 in the Enemy Property (Amendment and
Validation) Second Bill, 2010:-

“The Central Government may, by general or special order, direct
that any enemy property vested in the Custodian under this Act and
remaining with him shall be divested from him and be returned, in
such manner, as may be prescribed, to the owner thereof or, if the
owner is dead, to any lawful heir of the owner in accordance with
the law of succession applicable to that owner, as may be specified in
the direction, and thereupon such property shall cease to vest in the
Custodian and shall re-vest in such owner or heir.”

“Provided that any person, claiming to be the lawful heir of the
owner, shall obtain a succession certificate or a declaration to the
effect that he is the lawful heir of the owner from a court of competent
jurisdiction in a civil proceeding instituted for that purpose and the
Central Government shall ordinarily accept such certificate or
declaration, as the case may be.”

2.7 Jurisdiction of Courts

2.7.1 The judicial review is the basic feature of the constitution which has been
entrusted to the constitutional courts, namely, the Supreme Court and the High
Courts under Art. 32 and Arts. 226 and 227 of the Constitution respectively. It is
the constitutional duty and responsibility of the constitutional courts, as assigned
under the Constitution, to maintain the balance of power between the legislative,
the executive and the judiciary.

2.7.2 By inserting new section, Section 18B, Government desires to put bar on
the jurisdiction of courts in the matter of divesting to the effect that no court shall
have jurisdiction to order divestment from the CEP. = The Committee in this
background asked whether this would not be against the basic structure of the
Constitution.

2.7.3 The Ministry maintained that the insertion of new section in the Act is
within the constitutional framework and is in consonance with the objects of the
Enemy Property Act 1968. In The Enemy Property (Amendment and Validation)
Second Bill, 2010 it has been provided that the courts shall have jurisdiction to
adjudicate whether the property claimed to be vested in the Custodian is an
enemy property or not. However, the courts shall have no jurisdiction to order



divestment from the Custodian of enemy property vested in him or direct the
Central Government to divest such property from the Custodian.

2.7.4 The opinion of Law Ministry was sought on the issue, they furnished their
comments as under:-

“The Supreme Court in the case of L. Chandra Kumar Vs. Uol , AIR
1997 SC 1125, held that the power of judicial review over legislative
action vested in the High Court under article 226 and in Supreme
Court under Article 32 and the power vested in the High Court to
exercise judicial superintendence over the decision of all courts and
tribunals within their jurisdiction form an integral and essential
feature and basic structure of the Constitution. Ordinarily, the power
of Supreme Court and High Court to test the constitutional validity
cannot be ousted. The Court held “we hold that clause 2(d) of Art.
323-A & Clause 3 (d) of Art. 323-B, to the extent they exclude the
jurisdiction of the high courts and the Supreme Court under Arts. 226,
227 and 32 of the Constitution, are unconstitutional”’.

2.7.5 The Law Ministry further added that though Art. 227 is identified as a part
of basic structure of the Constitution. The subordinate judiciary or Tribunals
created under ordinary legislations cannot exercise the power of judicial review
of legislative action to the exclusion of the High Courts and the Supreme Court,
there is no constitutional prohibition against their performing a supplemental- as
opposed to a substitutional role in this respect. That such a situation is
contemplated within the constitutional scheme becomes evident when one
analyses clause (3) of Article 32 of the Constitution which reads as under:-

“Without prejudice to the powers conferred on the Supreme Court by
clause 1&2, Parliament may by law empower any other Court to
exercise within the local limits of its jurisdiction all or any of the
powers exercisable by the Supreme Court under clause (2)”

2.7.6 After giving abovementioned explanations, the Law Ministry maintained
that judicial review is an essential feature of the Constitution and cannot be
restricted by constitutional amendment.



CHAPTER- Il
VIEWS OF THE STATE GOVERNMENTS ON THE BILL

3.1 Background

3.1.1 The sub-Committee on the Enemy Property (Amendment & Validation)
Second Bill, 2010 at its first sitting held on 11"™ May, 2011 decided to seek
written comments of all the State Governments, wherever enemy properties are
situated in the first instance and also, if felt necessary to hear the Chief
Secretaries, Home Secretaries and other concerned officials of the concerned
State Governments on the Bill.

3.1.2 The Chief Secretaries concerned were accordingly requested to send
comments on the provisions of the Bill latest by 10™ June, 2011, and also
reminded on 22" June, 2011 to send their comments latest by 30" June, 2011.
Only five States sent their views on the Bill.  Thereafter the sub-Committee in
its sitting held on 19" July, 2011 heard the Chief Secretary, Goa and on 27"
July, 2011, the Chief Secretaries of Delhi, West Bengal and Uttar Pradesh. The
Chief Secretary, NCT of Delhi was again heard on 10" October, 2011. The views
of the State/UT Governments are as follows:-

3.2  Views of Government of UT of Daman & Diu

3.2.1 The Government of UT of Daman and Diu in its written comments stated
that it had no objection to the proposed amendments in the Bill.

3.3 Views of Government of UT of Andaman and Nicobar Islands

3.3.1 The UT Government in its written comments stated that there is one case
pertaining to House Property No. 83 at Aberdeen Bazar, Port Blair which is being
contested by the interested person in the District Court. The UT Government
expressed its agreement with the proposed amendments in the Bill and stated that
the Administration initiated action to adopt instructions issued by the
Government of India and the Deputy Secretary (Rev.), A&N Administration has
been appointed Liaison Officer for all matters related to Enemy Property.

3.4 Views of Government of Meghalaya




3.4.1 The State Government stated that it has no objection to the proposed
amendment of the Enemy Property Act, 1968 and the Central Public Premises
(Eviction of unauthorized occupants) Act, 1971 proposed in the Enemy Property
(Amendment & Validation) Second Bill, 2010.

3.5 Views of Government of West Bengal

3.5.1 The State Government in its written comments stated that it is in
agreement with the proposed amendments to the Enemy Property Act, 1968 and
the Public Premises (Eviction of unauthorized occupants) Act, 1971 proposed in
the Enemy Property (Amendment & Validation) Second Bill, 2010.

3.5.2 The Sub-Committee in its sitting held on 27" July, 2011, heard the Chief
Secretary, West Bengal on the Bill.

3.5.3 The Chief Secretary, West Bengal while endorsing the major provisions of
the proposed Bill, made the following submissions:-

= West Bengal has 377 enemy properties spread over 13 districts and
Kolkata. In Kolkata, the number of enemy properties is 121 and in 13
districts taking together, the number of enemy properties is 256. Out of
these, the income receiving properties are 165; the number of declared
cases is 19; the number of processed cases is 119 and the number of court
cases is 74.

= The District Magistrates are the Deputy Custodians of Enemy Properties
and they work under the supervision of the Custodian of Enemy Property.

= Not much attention has been paid to this subject of Enemy Property by the
State Government, but now the matter is being reviewed with the District
Magistrates. The State Government has formed a Committee comprising
Home Secretary, Land Commissioner and Inspector General of
Registration to review the issue.

* In many cases rents are in arrears. The District Magistrates have been
instructed to act in accordance with the guidelines issued by the Custodian
of Enemy Property as well as the Ministry of Home Affairs, that there
should not be any registration in respect of the enemy properties. The
records must be in the name of the Custodian of Enemy Property.

= The State Government requires a little more time to make a detailed survey
of the enemy properties in the State, their present status, the present
occupants and the condition of the properties, etc.

= The State Government is in agreement with various provisions of the Bill.
However, in Sections 20 (1) and 20 (2) of the original Act, there is no



mention of the quantum of fine that can be imposed. Therefore the
quantum of punishment and fine that may be imposed for violation may be
specified in the proposed legislation.

= Regarding explanation to Section 6 dealing with transfers there is no need
for putting this explanatory clause because in Section 3, there is already an
explanatory clause saying, “It shall not include transfers through oral will
or oral gift.” This will alone render all the transfers invalid.

3.6 Views of Government of Uttar Pradesh

3.6.1 In its sitting held on 27" July, 2011, the sub-Committee heard the Chief
Secretary, UP on the Bill. The Chief Secretary, Uttar Pradesh suggested some
modifications and made following submissions before the sub-Committee:-

= The amendments proposed in the Bill in Section 18 and 26 by insertion of
Section 26(1) and provisos in Section 18, lay down that if the owner of the
enemy property had been a citizen of this country since birth or his heir
had been a citizen by birth and the heir establishes through the due process
that he is the successor to the enemy property, then, in these two cases, the
property would automatically re-vest with the owner or the heir, as the case
may be.

= The Government of Pakistan in 1971 had sold all enemy properties and
they had not followed any of these procedures. If we were to follow the
principle of reciprocity, then, there should be no such provision being
incorporated here. In 1965 Pakistan declared Emergency and issued orders
for temporary take-over of all enemy properties. But in 1971 when
Emergency was again declared on account of the war between India and
Pakistan, they reintroduced that provision, but it was a permanent take-
over of all enemy properties and subsequently they actually sold them out.

= By virtue of the Town Improvement Act, which came into existence in
1919, a lot of properties were given on grant, there were tenancies and not
leases, to Talukdars. The tenancies were asked to build houses in those
areas for purposes of residences of British officers, who used to live in
European style on a payment of nominal rent. These are the residences
which are now the residences of the DM, SP and such officers. These
properties were never under their ownership; these properties were only
under tenancies.

= A lot of land which is claimed as land belonging to Shri M. A. M. Khan is
non-occupancy tenancy for which they have no title. A lot of this land was
acquired under Land Acquisition Act, 1894, and there was a challenge
before the Civil Judge on amount of compensation about these lands.
There is no proprietorship that goes with it.



Raja of Mahmoodabad filed a case before the Civil Judge in 1984
primarily for getting the succession certificate.

The provisions of Oudh Estate Act are different from the provisions of
Personal Law applicable to Raja Mehmoodabad as a member of a
particular community. In Shariat, all the members of the family, including
girls, are successors, while in the Oudh Estate Act, the principle of
primogeniture was applicable. The eldest son succeeded to preclusion of
all others. So, he specifically mentioned in his plaint that this case was
being presented before the Civil Court under the Oudh Estate Act to which
the provisions of CrPC did not apply.

Oudh Estate Act is in existence. It has not been repealed.

In 1980, the Union Cabinet decided that 25% of all enemy properties will
be returned to the owners or the heirs.  This could not be actually
implemented. Therefore, the parties filed a case before the Civil Judge,
Lucknow, in which only the Custodian of Enemy Property was made a
party. Three other parties were the mother, the other plaintiff and two
sisters. On that basis, for a list of properties, the Civil Court declared
succession.  The Government of U.P. was not made a party to that.
Subsequently, when this matter came up before the Supreme Court, on the
basis of that succession, the custodian was not in a position to transfer 25%
of the land.

Based on that, a case was filed in the Supreme Court and an affidavit was
filed wherein a long list of the property was attached. It transpires that the
list attached in the Supreme Court was different from the list for which the
succession had been granted by the Civil Court. Therefore, it was not
covered under the dispensation of succession. However, in that case, the
Supreme Court passed certain orders, but those orders are now under
review and the Supreme Court is reviewing.

The State Government recommended amendments in Section 18 and the
amendments in Section 26(1), especially with respect to the second proviso
which comes after sub-clause 26(1)(b), as this amendment is not in the
interest of the State, and it takes away the properties which are vested in
the Custodian and not validly re-vestible in the owners or the heirs.

The State Government is of the view that the provisions of the Enemy
Property (Amendment and Validation) Ordinance, 2010 are valid
provisions and they protect the interests of both the State and the nation.
The proposed Bill seeks to take away the jurisdiction of all courts
completely and then it says that in respect of an enemy property which has
been vested in the Custodian, a owner or his heir can demonstrate that he is
a citizen by birth, and that he is a successor to the owner. Then, nothing
else should be done and all these properties would be restored to the
owner.



= This Act will make many Acts like celing Act, Tenency Act, Provision and
Manuals of Land Revenue ineffective. Zamindari except in urban areas has
been abolished in UP. In urban area, Tenency Act is in vogue.

3.6.2 The State Government of Uttar Pradesh also furnished its written
comments on the various provisions of the Bill, which are discussed below:-

3.7 Clause No. 1 (Retrospective Effect of the Enactment)

3.7.1 The State Government of Uttar Pradesh proposed that the Bill should not
have retrospective effect.

3.7.2 The Ministry of Home Affairs replied that giving retrospective effect to the
Act is necessary to give validity and continuity to the actions taken under the
Enemy Property (Amendment and Validation) Ordinance, 2010.

3.8 Clause No. 2 (3)

3.8.1 The State Government suggested that inclusion of the word "till it is
divested by the Central Government," in the proposed sub-section 3 of section 5,
in the Act would result in a lot of administrative problems.

3.8.2 The MHA has commented that the divesting of the property from the
Custodian is to be decided by the Central Government only and hence the above
said provision is needed to provide for clarity in the matter.

3.9 Clause No. 9

3.9.1 The State Government of Uttar Pradesh felt that insertion of new Sec.18 is
against the interest of the State of UP and public at large.

3.9.2 According to the State Government of Uttar Pradesh, in Enemy Property
(Amendment and Validation) Ordinance, 2010, a new Section 18B was added
with the intention to prevent unnecessary interference of Courts, who of and on
passed orders to the Custodian to divest even the State properties, without
considering or analyzing revenue records and brushing aside the provisions of
Para A-124 of UP Land Record Manual as well as UP Tenancy Act 1939.
However, in the Enemy Property (Amendment and Validation) Second Bill,
2010, a new section 18 has been added with a specific facility to the heir of the
enemy property by introducing an addition in Section 18.

3.9.3 The U.P. Government vehemently opposed this new addition due to
reasons given below:-



= |t frustrates the basic soul of the Principal Act.

= |t latently confers the right of ownership on the enemy and sidelines the
interest of the State.

= |t also fails to protect the interest of the Nation as it does not put any rider
that if the enemy's heir has also enjoyed and inherited the fruits and
benefits of the property situated in enemy country, then he should not be
allowed to take benefit in this country.

= Principles laid down in Tashkant Peace Treaty 1966, are being violated in
this newly substituted section 18 of Bill. The Government of U.P.
suggested deletion of modified Section 18 of the Enemy Property Act as
mentioned in Clause 9 of the Bill.

3.9.4 The Ministry of Home Affairs in its comment on the suggestions stated
that the Standing Committee may consider this suggestion of the State
Government. The Ministry also stated that if the Standing Committee is inclined
to accept this suggestion, then the following words may be added in clause 9 of
the Bill in line 22, after the words, "in such manner": “and in such cases or in
such classes of cases”

3.10 Insertion of Section 18A and 18B to the Act (Clause 11)

3.10.1 In lieu of section 18 of the Enemy Property Act, 1968, the State
Government has suggested insertion of the following as Section 18A and 18B to
the Act.

“18A- Any income received in respect of any property whether vested
or managed by the Custodian shall not be divested to any individual
person or any claimant rather heir, successor or legal representative
in any manner and shall not be returned unless directed by the
Central Govt."

“18B- No court shall have jurisdiction to order divestment from the
Custodian of Enemy property vested in him under this Act. No court
shall have right to entertain any suit proceedings whatsoever in
respect of any property vested in the Custodian in respect of any
person, representative claimant on the basis that he be declared to
obtain ownership right in the property as heir and successor of
enemy.”

3.10.2 Ministry of Home Affairs in its comments was not agreed to the
suggestion of the Government of Uttar Pradesh because, according to the



Ministry, what is sought for by the Government of U.P. is already adequately
provided for in Section 18A & Section 18B.

3.11 Insertion of New Section 26 (Clause No. 14)

3.11.1 According to the State Government of Uttar Pradesh proposed
provisions to new section 26(1) (b) in the Enemy Property (Amendment and
Validation) Second Bill, 2010 are against the interest of the nation as well as the
State because it has been added for giving special facility to the heir of the
enemy. The State Government, therefore, suggested deletion of the two provisos
to Section 26(1) (b) of the Bill.

3.11.2 The State Government of Uttar Pradesh made the following
submissions:-

» The spirit of Tashkent Peace Treaty 1966 is being violated and is not being
kept under consideration.

= |f an heir of Enemy is allowed to re-occupy the property, then at least he
must not be given rights superior to what was originally given to his
ancestor as mentioned in revenue record which are according to U.P. Land
Record Manual.

= There are many enemy properties where Government Institutes,
Government Industries, Government Colleges, Government Offices,
Officer’s and Staff residence are situated. Such buildings or public
utilities should not be allowed to be disturbed.

= During partition of India a large number of refugees (persons displaced
from Pakistan) were given land for rehabilitation. This land was duly
acquired to establish and rehabilitate the refugees, who are living at that
place for more than six decades. Unfortunately, the land validly acquired
and land which was validly disposed off by the ancestor of the heir of
enemy will again be given to the heir of enemy who has no right or title
over the land.

= |ntroduction of the Enemy Property (Amendment and Validation) Second
Bill, 2010 may result in giving undue benefits to some individuals. In
1984 Raja Mahmudabad obtained decree by misleading the Civil Court in
a case in which even the State was not made a party. The Ancestor of Raja
Mahmudabad acquired Talugdari in 1869 from British Government
besides title of Knight Commander of Imperial Empire.

3.12 The State Government of Uttar Pradesh has also enumerated historical
background of Talugdari rights of Raja of Mahmudabad as under:-



“In 1857 struggle for freedom which was named by Britishers as
“Mutiny” took place. This struggle was ruthlessly suppressed by East
India Company with the help of some individuals. The British
confiscated the entire land and proposed that Taluga should be given
to the men who have actively aided the British. The Indians loyal to the
British executed a Bond known as “Sanad Kabooliyat” in which the
persons who had actively aided the British against the Indian freedom
fighters and were desirous of enjoying British patronage and to
become Talugdar. Those persons took vow which meant that they shall
be called upon to perform and of showing constant good faith, loyalty,
zeal and attachment to the British Government and breach of any one
of which at any time shall be held to annual the right and title now
conferred on the person and his heirs. Ancestor of Raja Mohd. Amir
Mohd. Khan, namely Raja Mohd. Amir Hasan Khan executed this
sanad and acquired Talugdari Rights. His name is mentioned at serial
No. 86 of List No. 1 of Talugdars. As father of Raja Mohd. Amir Mohd.
Migrated to Pakistan and became citizen of Pakistan so much so he
acquired property in the enemy country and committed inimical acts
towards Union of India. It is pertinent to mention that by virtue of
Independence of India Act, 1947, the word “British Government™
where ever occur in the Statute is substituted by the word ““Union of
India or State”. Thus when father of Raja Mohd. Amir Mohd. Khan
became enemy to the country, all rights in the Talugdari property
vested in him automatically annulled and his son Raja Mohd. Amir
Mohd. Khan cannot get any property in the Talugdari property. Thus,
Bill No. 124/2010 is ultra vires and against the provision of law. The
other important thing which has to be pointed out is that most of the
properties proposed to be handed over to Raja Mohd. Amir Mohd
Khan is recorded in the name of State of U.P. or Union of India as
owner and Raja Mohmudabad is mere non-occupancy tenant whose
rights have already extinguished long back. If provisions of U.P. Land
Record Manual especially Para A-124 are ignored then thousands of
acres of State land will slip away from the ownership of the State and
thousands people will claim ownership over State land, thus State of
U.P. will suffer irreparable loss. Raja Mahmudabad is recorded as
lessee and non-occupancy tenant in most of the land which was given
to him for development of township for providing residential facilities
to civil servants living in European Style. Thus, no right or ownership
can be conferred upon him by way of provision of Section 18 & 26(i)(b)
(i) (i) of Bill No. 124 of 2010. An apologue preposterous and
incongruous story arose from a Civil Suit No. 219 of 1984 instituted by
Raja Mohd. Amir Khan without arraying State Govt. of U.P. as party.



Raja Mohd. Amir Mohd. Prayed for declaration over certain properties
mentioned in the list attached with plaint. This suit was decreed by the
Court of Civil Judge Lucknow. Later on Raja Mohd. Amir Mohd. Filed
a writ petition No. 1524 of 1997 giving list of different properties. Raja
Mohd. Amir Mohd. furnished a wrong affidavit in the Supreme Court
in contempt petition No. 87 of 2006 settling to mislead the court and
stated in para 3 of the affidavit that ““Ex. A or Writ Petition is identical
to the list filed in regular suit No. 219 of 1984. It is clear that Raja
Mohd. Amir Mohd. gave false affidavit in the Supreme Court in order
to grab the property so much so leading devious route made all
attempts to prove that he is owner of the properties which actually
belong to the State of U.P. Raja Mohd. Amir Mohd. raised claim over
those properties too which were acquired by the State for rehabilitation
of refugees during partition of the country.”

3.12.1 In the light of above mentioned historical background by the virtue of
effect of Oudh Estate Act all the properties of person and his heirs who become
enemy and disloyal to the Government have been vested in the State/Union of
India, hence the proposed Bill is totally ultra vires and unconstitutional. The
State of U.P. strongly opposed this Bill, especially insertion of new section 5(3),
18 & 26(1) (b) (i) (i) and suggested that the Enemy Property (Amendment and
Validation) Ordinance, 2010 be restored.

3.12.2 Comments of the Ministry of Home Affairs on the views/objections of
the state Government of Uttar Pradesh were sought by the Committee Secretariat.
The Ministry in its written comment has stated that the second proviso in the new
Section 26 is intended to deal with cases where the enemy property had been
otherwise divested from the Custodian

(@) by an order of a court; or

(b)  without any direction under Section 18

and returned to the owner or his heir before 2™ July, 2010. The Ministry further
added as under:-

“This assumes that the order of the court is a valid order and
remains valid when the present Bill becomes a law. It appears that
the Government of U.P. has a particular case in mind. In that case,
according to the Government of U.P., they have already filed a
petition for review in the Supreme Court of its earlier judgement. If
the earlier judgement is reviewed, then the order of the court would
cease to remain a valid order. Consequently, any divestment,
pursuant to that order even for a few days, would cease to be valid



divestment, and in such cases, the second proviso to the new section
will not be attracted. After a fresh claim is made by the owner or by
his heir, the Government of U.P. is entitled to examine it on its
merits. Hence, it does not appear necessary to make any further
modifications to Section 26 as introduced. Government of U.P. may
obtain appropriate relief from the Supreme Court in the petition
filed by them for review of the earlier court order in that case.”

3.13 Views of Government of Goa

3.13.1 Inits sitting held on 19" July, 2011, the Sub-Committee heard the Chief
Secretary, Government of Goa on the Bill. The Chief Secretary, Goa while
endorsing the provisions of the proposed Bill made following submissions:-

= There are 122 enemy properties located in the state of Goa. Out of
which, 112 properties are situated in North Goa District and the
remaining 10 properties are in South Goa District.

= Qut of 122 enemy properties, 120 properties have been vested in the
Custodian and the State Government is verifying remaining 2 properties.

= Qut of 120 vested properties, 117 properties have been put under
mutation.

3.13.2 During the discussion a specific query cropped up as to which law
would prevail on a property vested in custodian which falls under the State
Agriculture Land Tenancy Act. The Legislative Secretary who was asked to
comment made following submission:-

“Under the scheme of the Constitution, as the hon. Members are
aware, there are List I, List Il and List Il -- whenever a State
legislation comes in conflict with the Central legislation, the State
legislation, to that effect, is deemed to be revoked, and the Central
law prevails there. Now, even in the case of Goa, my feeling is that
the same situation should apply because | do not find any special
provision as such. | remember, about a few years ago, we amended
the Income Tax Act relating to Goa. There is a particular system of
Goa family, just like we have the Hindu Undivided Family, and we
amended the law and gave effect to local traditions of taxation. If
that had been possible, they would have done it by themselves.
Taking cue from that, I am of the view that the Central law should
prevail.”



3.14 Views of Government of NCT of Delhi

3.14.1 The Sub-Committee heard the Chief Secretary, Government of NCT of
Delhi, in its sitting held on 27" July and 10™ October, 2011 on the Bill.

3.14.2  The Chief Secretary, Government of NCT of Delhi at the sitting held on
27™ July 2011 endorsed the major provisions of the proposed Bill. He also
suggested some minor modifications along with the following submissions:-

= The State Government of Delhi is following the directions of the Custodian
of Enemy Property and registration of properties, declared as Enemy
Property by the Custodian, had been banned because there were some
cases where registration had taken place.

= |n Delhi, there are nine districts and ADMs have been declared as Deptuy
Custodian.

= Qut of the nine districts, only one district has all the enemy properties.

= As regards the total number of properties in Delhi, the owners are 74 and
there are 12 income dispute cases and 14 declared court cases.

= The NCT of Delhi is facing many problems in the implementation of the
Act. One is that there are no rules at the moment and there is a need to
frame rules. Section-3 of the Delhi Rent Control Act provides that this
will not apply to the Government properties. But the courts are
entertaining cases. So, there should be a provision that the properties
which were declared Enemy Properties should be treated at par with
Government properties. Otherwise, there will be a lot of litigations in the
courts and a lot of time and energy is getting wasted in this process. The
NCT of Delhi appreciates the empowerment of the Deputy Custodian.

= |n Clause 5 of the Bill, the word “periodically” may be added before the
word “and collect the rent” so that the rent could be revised after every five
years. The Supreme Court had also in various judgments accepted that the
rent could be revised periodically.

= With regard to Clause 6, the properties which are sold must be registered.
Only sale certificate is not enough. There could be a provision that they
should be registered within ninety days and, for reasons to be recorded, the
Custodian may extend the period for 180 days.

= Under section 20(3) of the Act, the proposed fine of Rs. 500/- should be
increased to Rs.5,000/-.



3.14.3 As the Chief Secretary and his officials were not having updated
information. He was again heard on 10th October 2011. In the said sitting, he
made some suggestions which are discussed below.

3.14.4  The word “receipt” in Section 10A (1) of the Bill may be substituted in
place of word “certificate”. The Chief Secretary of Delhi stated that the word
“receipt” may be substituted for the word “certificate” to avoid the loss of
revenue. A period of 90 days must be given to get the property registered in the
office of Sub-registrar and the purchaser must pay the stamp duty and get the
property registered in his/her own name. If the property does not get registered
within that period, an extension of another 90 days should be given. If he fails to
register within this period of 180 days, he/she must again go to the Custodian of
Property to get permission. The whole idea is that the stamp duty, which is one of
the revenues of the State, should not be lost.

3.145 The MHA in its reply has clarified that the word “receipt” has been
used with reference to the “receipt of sale proceeds”. On receipt of sale proceeds
it would be necessary to issue a certificate of sale.

3.14.6  The Legislative Secretary during the meeting held on 10" October 2011
stated that under Article 285 of the Constitution of India, all the properties of the
Union are exempted and the issue whether stamp duty can be levied on a property
which is vested with the Custodian needs to be examined. In response, the Chief
Secretary, NCT of Delhi stated that Stamp duty should be levied in case the
Custodian has arrived at a decision that the property will be given to private
person, who in turn wants to register that property in his/her own name.

3.14.7 On the issue of levying stamp duty or the municipal taxes on the
properties during the period in which the properties were vested in the Custodian
and which is now being transferred to the claimant or the purchaser. The
Legislative Secretary opined that once it was in the custody of the Custodian,
prima facie it would appear that it was in the custody of the Government and the
Government was the owner and no taxes can be imposed on the property of the
Union. However, the matter needs to be examined.

3.14.8 Clause 3 of the Bill- After Section 5 of the principal Act, the
following section shall be inserted and shall be deemed to have been inserted,
namely:-

“5A. The Custodian may, after making such inquiry as he deems
necessary, by an order, declare that the property of the enemy or the
enemy subject or the enemy firm described in the order, vests in him



under this Act and issue a certificate to this effect and such
certificate shall be the evidence of the facts stated therein.”

3.14.9 The Chief Secretary, NCT of Delhi during his oral evidence before the
Committee suggested that the idea of a certificate is already there in Section 5.
However, a revised format needs to be devised for issuing such certificate.

3.14.10 The Ministry of Home Affairs has commented that format of
certificate to be issued by the Custodian would be worked out while framing
Rules under the Enemy Property Act after the Bill is passed.

3.14.11 Clause 5 of the Bill- The State Government has suggested that Section
8(2) (ia) of the Act may be modified as under:

“Periodically fix and collect the rent, standard rent, lease rent, license
fee or usage charges, as the case may be, in respect of enemy property.”

3.14.12 The Ministry of Home Affairs in its reply has stated that it is not felt
necessary to amend the Bill at this stage as suggested by the Government of NCT
of Delhi. However, the suggestion of the State Government would be kept in
view while framing Rules under the Act.

3.14.13  Clause 6 of the Bill- The State Government has proposed insertion of
following additional sub-section under Section 10(1) of the Enemy Property Act,
1968:

“Pursuant to the issue of such certificate as mentioned at Sub-section
(1) above, the purchaser shall, within 90 days of the date of issue of the
certificate, get such immovable property registered in his name in the
office of Competent Registering Authority after paying the requisite
stamp duty. The aforesaid period of 90 days shall be extendable by the
Custodian of enemy property by another 90 days on submission of
reasonable cause to the satisfaction of the Custodian of Enemy
Property. On the expiry of the period of 180 days from the date of the
issue of certificate, in case the property has not been registered before
the Competent Registering Authority, the certificate shall lapse and a
fresh application will have to be4 moved by the Purchaser before
Custodian of Enemy Property for issue of a fresh certificate in
accordance with the procedure laid down in Sub-section 1.”

3.14.14  The MHA in its written comments has stated that a new Sub-section
proposed by State Government relates to procedure of registration of properties



by the purchaser of the enemy property after the same is sold by the Custodian
and the appropriate procedure in this regard would be incorporated in the Rules
relating to disposal of immovable properties by the Custodian after the Bill is
passed by the Parliament.

3.14.15 Clause 8- In Section 17(1) of the Principal Act the word “Ten per
centum” may be substituted in place of “Five per centum”.

3.14.16  The Ministry feels that “Five per cent” provided for contribution to the
consolidated fund for running the office and administrative expenses of the
Custodian is adequate.

3.14.17  Clause 11 of the Bill- The Central Government may, by general or
special order, direct that any or all enemy property vested in the Custodian under
this Act shall be sold or disposed of in such manner as may be prescribed.

3.14.18 The Chief Secretary, NCT of Delhi suggested that the “procedure
and manner” should be defined so that there is no discretion and there can be no
debate on this issue.

3.14.19 Clause 12 of the Bill-  Section 20 of the Principal Act may be
amended by substituting the word “Five Hundred Rupees” with the word “Ten
Thousand Rupees”.

3.14.20 According to the Ministry of Home Affairs, the amendment
proposed by the State Government has already been incorporated in the Bill.



CHAPTER- IV

VIEWS OF OTHER STAKEHONDERS AND EXPERTS AND REPLIES OF THE
GOVERNMENT THEREON

4.1 Decision for inviting memoranda from public/stakeholders

4.1.1 As stated earlier, the Committee in its sitting held on N February, 2011,
decided to seek written memoranda from public/stakeholders interested in the
subject matter of the Bill. Following this decision, a Press Release was issued
seeking written Memoranda from public/stakeholders, latest by 15" March,
2011 which was subsequently extended upto 15" April, 2011 so that a large
cross-section of the society, affected parties and the general public, could get an
opportunity to submit their views/comments on the said Bill. In response, several
memoranda were received by the Committee. On scrutiny, some memoranda
were found to be of individual case, which were forwarded to the Ministry for
necessary  action.  However, the memoranda, wherein, several
issues/suggestions/comments that had been raised/made by the
individuals/organizations/stakeholders were sent for written comments of the
Ministry of Home Affairs. On perusal, the Committee noted that some issues
such as jurisdiction of courts and arbitrary powers to Central Government were
also raised by Members of the Committee and State Governments. Those issues
have been dealt with in earlier chapters and mere repetition of the same will not
serve any purpose. However, following some of the additional major issues
raised and the responses of the Ministry of Home Affairs thereon, are enumerated
as below.

4.2 Retrospective effect of the Bill

Views/Suggestions

4.2.1 Section 1(2) of the Bill provides “Save as otherwise provided in the Act, it
shall be deemed to have come into effect on the 2" July, 2010.” Thus, provisions
of the Bill would have retrospective effect. The Bill should not have retrospective
effect.

Comments of the Ministry of Home Affairs

4.2.2 Section 1(2) of the Bill provides “Save as otherwise provided in the Act, it
shall be deemed to have come into effect on the 2" July, 2010.” Therefore,
provisions of the Bill relating to procedural aspects would have prospective effect
and others would have retrospective effect. There have been a number of



judgements of various courts that have adversely affected the powers of the
Custodian/Central Government provided in the Act. Because of such
interpretation of the Act by various courts, the Custodian has been finding it
difficult to sustain his action under the Act. Therefore, some of the amendments
to the Act mentioned in the Bill, as specified therein, have been given
retrospective effect to clarify the legislative intention of the Act.

4.2.3 The Bill provides, inter alia, that if the enemy property had been divested
from the Custodian by a valid order under Section 18 of the Act prior to 2™ July,
2010 or where the property had been returned to the owner or his lawful heir by
an order of a Court and the Government is satisfied that the property was returned
to the owner or the lawful heir, such enemy property would continue to remain
with such persons. In the Statement of Objects and Reasons of the Bill, it has
also been clarified that the provisions of the Bill shall not affect the claim made
by any person before any court or other authority against the owner or his lawful
heir to whom the property was or may be returned under the Act and such claim
shall be decided in accordance with law by the court or other authority as the case
may be.

4.3 Limited Powers of Custodian

Views/Suggestions

4.3.1 The Enemy Property Act, 1968 does not confer the title of Enemy
Properties on the Custodian/Central Government as the Act provides for
preservation and management of enemy properties by the Custodian.

Comments of the Ministry of Home Affairs

4.3.2 While Section 8(1) of the Enemy Property Act, 1968 empowers the
Custodian to preserve enemy property, the Section 8(2)(vii) of the Act empowers
the Custodian to transfer by way of sale or disposal of any of the enemy
properties. Since powers to sell enemy properties vested in him is already
available to the Custodian under the Act, insertion of sub-Section 5(3) and its
Explanation provided in Enemy Property (Amendment and Validation) Second
Bill, 2010 clarifies that any property vested in Custodian includes all titles, rights
and interest in such properties.



4.4 \Wider powers to Custodian are not justified

Views/Suggestions

4.4.1 The principal act empowers the Custodian to preserve enemy property and
to transfer by way of sale or disposal of any of the enemy properties. The
proposed Enemy Property (Amendment and Validation) Second Bill, 2010 states
that any property vested in Custodian includes all titles, rights and interests in
such properties.

Comments of the Ministry of Home Affairs

4.4.2 The powers similar to those being conferred on Custodian under sub-
Section 11(3) of the Enemy Property (Amendment and Validation) Second Bill,
2010 are available to many functionaries dealing with matters of
enquiry/investigation/inspection etc. Such powers need to be conferred on
Custodian so as to enable him to function more effectively.

45 Bill is unfair to Indian Muslims

Views/Suggestions

4.5.1 The Bill is unfair and may create problems for the people of Muslim
community. The Bill would take away the properties of Muslims, which is unfair.

4.5.2 Indian Muslims would be deprived of their legal rights to seek judicial
redressal and claim their properties vested in the Custodian.

4.5.3 The Bill does not take into consideration Muslim Personal Law where oral
gift or Hiba is acceptable.

Comments of the Ministry of Home Affairs

4.5.4 Under the Enemy Property Act, 1968, only the properties of Chinese and
Pakistani nationals are vested in the Custodian. Vesting of enemy properties with
the Custodian is not linked to persons belonging to any particular community.

4.5.5 The properties of Indian nationals belonging to Muslim community are not
vested with the Custodian and will not be vested with the Custodian even after
the amendments to the Act.



4.5.6 The applicability of Muslim Personal Law with regard to transfer of enemy
property or any claim of transfer of enemy property through oral will or oral gift
would be examined in consultation with Ministry of Law.

4.6 Rights of Legal Heirs

Views/suggestions

4.6.1 Legal heirs should not be dispossessed of properties and they should be
allowed to approach courts for redressal of their grievances.

Comments of the Ministry of Home Affairs

4.6.2 Section 18 of the Enemy Property (Amendment and Validation) Second
Bill, 2010 provides that the enemy property vested in the Custodian could be
divested from him and returned to the owner or their legal heirs. It is further
clarified that the provisions of the Bill shall not affect the claim made by any
person before any court or other authority against the owner or his lawful heir to
whom the property was or may be returned under the Act and such claim shall be
decided in accordance with the law by the court or the authority as the case may
be. It is also clarified that the courts shall continue to have jurisdiction to
adjudicate whether the property to be vested in the Custodian in an enemy
property or not.

4.7  The Bill nullifies the judgement of Supreme Court

Views/Suggestions
4.7.1 The Bill nullifies the judgement of Supreme Court delivered in 2005.
Comments of the Ministry of Home Affairs

4.7.2 The Bill provides, inter alia, that if the enemy property had been divested
from the Custodian by a valid order under Section 18 of the Act prior to 2™ July,
2010 or where the property had been returned to the owner or his lawful heir by
an order of a Court and the Government is satisfied that the property was returned
to the owner or the lawful heir, such enemy property would continue to remain
with such persons. In the Statement of Objects and Reasons of the Bill, it has
also been clarified that the provisions of the Bill shall not affect the claim made
by any person before any court or other authority against the owner or his lawful
heir to whom the property was or may be returned under the Act and such claim



shall be decided in accordance with law by the court or other authority as the case
may be.

4.8 Compensation to persons who migrated to India leaving behind their
properties in Pakistan

Views/Suggestions

4.8.1 The 3/4"™ claim for compensation of persons left, who left behind their
properties in Pakistan, have not yet been settled.

Comments of the Ministry of Home Affairs

4.8.2 The ex-gratia scheme of 1971 was to provide for ad-hoc compensation to
Indian nationals who lost their properties in Pakistan. Government may take a
decision in the matter at appropriate time for final settlement of the issue.

4.9 Change in Section 26 of the Bill

View/Suggestions

4.9.1 Delete the words ‘and returned to the owner or to his lawful heir’ from
sub-section (i) of second proviso to Section 26(b) of the Bill for denying the
enjoyment of rights accrued to the beneficiaries of the Supreme Court decision in
the Raja of Mahmoodabad case.

4.9.2 Replace the words ‘in any other case’ in sub-section (ii) of second proviso
to Section 26(b) of the Bill with the worlds “in cases where the owner or the
lawful heir, as the case may be, is not a citizen of India.”

4.9.3 Section 26 (b) of the Bill be suitably modified to ensure that no difference
Is made in relation to the method of divestment of the property.

Comments of the Ministry of Home Affairs

4.9.4 Second proviso to Section 26 (b) of the Bill need not be amended as
existing provisions have been incorporated so as to ensure that where the enemy
property had been divested by an order of the court or without any direction
under Section 18 of the Act and returned to the owner or his lawful heir who are
citizen of India by birth, such properties may continue to vest in such owner or
the lawful heir subject to the owner or his lawful heir meeting the condition
stipulated in sub-Section (i) of Section 26(b). As this amendment is proposed to
honour court order and is not intended either to deny or confer any rights on the



properties of any particular individual, the amendments suggested may not be
agreed to.

4,10 Office of CEP in Delhi

Views/Suggestions

4.10.1 The office location of Custodian of Enemy Property for India should be
at New Delhi instead of Bombay.

Comments of the Ministry of Home Affairs
4.10.2 There is no proposal to shift the office of Custodian from Mumbai to
Delhi. A branch office of the Custodian is functioning at Kolkata and a proposal

to set up a branch office of the Custodian at Lucknow is under consideration.

4.11 Sale of Property to the Kith and Kins of Migrated Persons

Views/Suggestions

4.11.1 Suitable provisions should be inserted to enable the Custodian to sell
the property to the co-sharer or the kith and kin of the person, who migrated to
Pakistan.

Comments of the Ministry of Home Affairs

4.11.2 As and when rules for disposal of enemy properties are framed, the
suggestion of the petitioner may be considered.

4.12 Return of properties to Hindus and Sikhs who migrated from Pakistan

Views/Suggestions

4.12.1 In the Bill provision may be made for return of properties of Hindus
and Sikhs, who had migrated from Pakistan to India after independence.

Comments of the Ministry of Home Affairs

4.12.2  The Bill is not intended to settle issues on religious/communal lines. Its
object is to settle the issues of enemy properties vested in the Custodian.



4.13 Disposal of Enemy Properties

Views/Suggestions

4.13.1 The preservation and management of enemy property does not serve
national interest.

Comments of the Ministry of Home Affairs
4.13.2  The properties vested in Custodian must be preserved by the Custodian
till such properties are divested from him and either returned to eligible persons

or disposed off by the Custodian.

4,14 OQudh Estates Act, 1869

Views/Suggestions

4.14.1 Provisions of Oudh Estates Act, 1869 have not been considered in the
Bill.

Comments of the Ministry of Home Affairs
4.14.2 The matters relating to the Oudh Estates Act, 1869 are within the
purview of Government of UP and cannot be part of the Enemy Property

(Amendment and Validation) Second Bill, 2010.

4.15 Bill Intended to Favour a Particular Individual

Views/Suggestions

4.15.1 The Second Bill favours a particular individual from UP. Therefore, the
Bill should be identical to Ordinance promulgated in the 2" July, 2011.

Comments of the Ministry of Home Affairs

4.15.2 The Bill is not intended either to deny or confer rights to property of
any particular individual. The Enemy Property (Amendment and Validation)
Bill, 2010 to replace the Ordinance was not passed and has since been
withdrawn.



4,16 Change in Section 18

Views/Suggestions

4.16.1 Explanation to Section 18 B of the Bill is confusing.

Comments of the Ministry of Home Affairs

4.16.2 Explanation to Section 18B of the Bill is to clarify that courts would
continue to have jurisdiction to adjudicate whether the property claimed to be
vested in the Custodian in an enemy property or not. Hence, there is no question

of confusion on this issue.

4.17 Change in Section 18C of the Bill

Views/Suggestions

4.17.1 Modify Section 18 C of the Bill as it provides excessive powers to
Central Government.

Comments of the Ministry of Home Affairs
4.17.2  Section 18 C of the Bill need not be amended as rules for disposal of
enemy properties vested in the Custodian would be framed after the Bill is

passed.

4,18 Change in Section 26

Views/Suggestions

4.18.1  Sub-section (i) of the second proviso to Section 26(1)(b) is intended to
benefit persons like M.A.M. Khan.

Comments of the Ministry of Home Affairs

4.18.2  Subsection (i) of second proviso to Subsection 26(1)(b) is intended to
honour court orders following which enemy properties have been divested from
the Custodian and returned to the owner or his lawful heir before promulgation of
the Ordinance on 02.07.2010 subject to the owner or his lawful heir meeting the
condition stipulated in sub-Section (i) of second proviso to Section 26(1)(b) of
the Bill.



4.19 Oral Evidence of Individuals/Stakeholders

4.19.1 The Committee had the benefit of the views of Shri Lal Ji
Tandon, MP, Lok Sabha from Lucknow, UP, Shri Ram Jethmalani, MP,
Rajya Sabha & an eminent lawyer. The Committee also heard the
stakeholders, including Shri Mohammad Amir Mohammad Khan, the
erstwhile Raja of Mehmoodabad on the Bill. These witnesses gave
valuable suggestions/comments on the provisions of the proposed Bill,
which are discussed below.

4.20 Suggestions/views of Shri Lal Ji Tandon, MP, Lok Sabha from
Lucknow, UP

4.20.1 Shri Tandon came alongwith representatives from his
constituency of Lucknow, who were said to be affected by the provisions
of the Bill in the sitting of the Sub-Committee held on 10" August, 2011.
Shri Tandon made the following points:-
= Qut of the total Enemy Properties located in Uttar Pradesh, roughtly
80% is claimed by one individual and the proposed Bill has been
drafted in order to favour that particular individual.

= There were several inconsistencies in the judgments given by the
Courts in the context of settlement of disputes of enemy properties
and the Government promulgated an ordinance to correct the same.
The above ordinance was tabled in the Lok Sabha in the form of a
Bill, but was opposed.

= A present Cabinet Minister who had represented the Raja of
Mahmoodabad in the courts is behind the present Bill in order to
favour the Raja so that the earlier ordinance could be made defunct.

= The Bill is a fraud on the Parliament as it tries to favour an individual
claiming properties worth Rs. 20,000 crore.

= When, according to the treaty, the Raja had lost his claim on the
property, how his successors can lay claim to the same.
Moreover, after partition, properties of Migrants were declared as
evacuee properties and were settled by the Custodian. Migrants
got equivalent property in the country they have migrated. Since
the previous Raja had migrated to Pakistan and took active part in
formation of Pakistan, he lost his claim on the property and
therefore claims of his successors cannot stand.

= Such enemy properties have been used for setting up of refugee
colonies like those in Sitapur District in Uttar Pradesh.  Similarly
Government offices, sugar mills, schools and -colleges,



administrative buildings have been opened in such properties which
are now being claimed by a single individual.

= Tenants on such properties also have rights which will be violated if
the properties are evacuated.

= The provisions of the Bill will make Urban Land Ceiling Act and
other State Laws ineffective.

= UP Government which is the main affected party has not been
made a party in the case.

= |f the enemy property claimed by Raja Mahmoodabad is returned to
him which amounts to roughly 80% of the enemy property, there is
no point in keeping a Custodian for the rest of the 20% and same
should also be returned to the remaining poor claimants.

= The issue is not an issue of minority vs. majority as the affected
people are poor people belonging to all the communities. Moreover,
there are properties like Imambadas, Mosques and natural water
bodies which belong to communities and not to individuals.

= The Government has invested crores of rupees in properties which
are now being claimed by the Raja. Five Districts of UP Lucknow,
Sitapur, Hardoi, Barabanki and Pilibheet and Nainital in Uttarakhand
are affected by the provisions of the Bill.

» The change of ownership will severely affect people who have
migrated from Pakistan, and after a long struggle, have been able to
establish themselves.

» The earlier ordinance was more in consonance with principle of
justice rather than the present Bill which is before the Committee.

4.20.2 The other members of the delegation expressed the
following views/points:-
= The provisions of earlier ordinance dated 2 July 2010 which was
drafted after careful consideration in national interest, should be
incorporated in the Bill.

= All the facts relevant to the case were not presented to the courts
like the description of the properties and the number of the families
likely to be displaced.

= The ordinance dated 2 July, 2010 was promulgated in order to meet
the extra ordinary situation created by the order passed by the
Supreme Court in October, 2006 whereby a spate of cases were
filed in the courts claiming enemy properties.



4.21

Before 1965 the tenants were paying the rent to the Raja or his
representative. However, after 11 September 1965, declaring
properties as enemy properties under the Defence of India rules,
the rent is being paid to Custodian of Enemy Property.

There are 54 tenancies in Lucknow, 3-4 bungalows in Sitapur, a
refugee colony known as Sindhi Colony in which the properties had
been sold by the late Raja to those people who were staying there
under registered deeds. Such properties are also affected by the
Supreme Court order and such owners are also being asked to
vacate.

The tenants enjoy protection under the Rent Control Act. They pay
rent decided by the Custodian which is increased by 10 % every
three years.

The tenants were asked to vacate the properties on the basis of
contempt proceedings. The tenants then approached the courts
and got a stay order on the basis of the record and rent receipts of
the past years. The Justice Goswami Committee appointed by the
Supreme Court then declared that 99% of people in possession of
property were unauthorized.

The tenants then approached the Supreme Court contending that
an ex-parte order has been passed. Thereafter, the Supreme
Court constituted another Committee by the name Justice Wadhwa
Committee which gave its orders on the basis of the documents.
The Committee said that whoever was in possession of properties
prior to 1965 will not be evicted and whoever was in possession of
properties post-1965 had to be evicted.

95% of the people who were affected are below the poverty line and
cannot approach the courts and the legislature.

Suggestions/Views Of Shri Ram Jethmalani MP, Rajya Sabha

4.21.1 The Committee in its sitting held on 30™ September, 2011
had the benefit of the expert views of Shri Ram Jethmalani, MP, Rajya
Sabha and an eminent Lawyer on the provisions of the Bill.

4.21.2 The gist of the views/suggestions of Shri Jethmalani is as
under:-

A heir can only get what the propositus had. When a person is
dead, his heir gets what he owned.



Raja of Mahmoodabad, who was an Indian citizen, owning vast
properties, mainly in Uttar Pradesh, migrated to Pakistan alongwith his
minor son, soon after the partition of India and acquired the citizenship of
Pakistan. After a long stay in Pakistan, he was also an ambassador of
Pakistan in London. He settled in London and died there in 1973. He died
as citizen of Pakistan.

All his properties naturally came to vest in the Custodian of Enemy
Property, under the provisions of the Enemy Property Act, 1968. It is a
well known piece of legislation, which comes into operation at a time
whenever there is a war between the two countries. All enemy properties
vest in the Government. His property which runs into thousands of crores,
became the property of the Indian Nation.

After he became a major, he managed to obtain passports, first in
Lucknow, the second in Teheran, the third in Baghdad and the later one
from London.

His mother, knowing fully well that the property had ceased to be the
property of the family, applied for a job to the Custodian for taking care of
the property.

Then, after many years, the son in India contested elections in UP and
became a Member of the Legislative Assembly. A question was raised in
the Assembly that he is not an Indian citizen.

After many years, he started a litigation in India saying that he was an
Indian national, the property now belonged to him and that he had
inherited it.

The result was that a decree was passed, which was sustained by the
Supreme Court. Even the ruling Congress Government realized that all this
was wholly wrong. They then issued an ordinance under our compulsion.
That ordinance displays the honesty of the Government of India for the
first time. That ordinance records that there is a Supreme Court judgement
but we wish to prevent the property from getting into the hands of those
who are not entitled to it.

This Ordinance was intended to nullify the Supreme Court decision and to
prevent the property from getting into the hands of those who are not
entitled to it, which is the right of the Parliament to do. This was the most
polite way of saying that the Supreme Court has delivered a fraudulent
judgement.

It was, therefore, proposed to bring about amendments to the Enemy
Property Act to clarify the legislative intent and strengthen the hands of the
Custodian and the Central Government and also to prevent the courts from
issuing any orders for divestment of these properties.

That ordinance was to be replaced by a Bill. The Enemy Property
(Amendment & Validation) Bill, 2010 was brought before the Parliament.



4.22

This Bill, when presented, would have passed in both the Houses of
Parliament. However, it didn’t happen.

| wrote a big article in which I attacked the amendment which is sought to
be made in the Bill. 1 regret to say that the amendment proposed in the
Enemy Property (Amendment & Validation) Second Bill, 2010 was made
by the same Mr. Chidambaram who had moved the original Bill with the
original preamble.

He quoted from his article published in a newspaper “The ordinance is a
belated act of justice to the Indian people. The entire Congress party saw
the wisdom of it. All the law officers of the Government and the entire
Cabinet must have approved of the Ordinance before the hon. President
promulgated it. Certainly, it brought jubilation to the occupants of the
property and the nation became richer by thousands of crores, even Mr.
Chidambaram’s statement modestly mentions hundreds of crores. Now,
starts another scam”.

The same Chidambaram in the company of advocate and Minister Salman
Khursheed have persuaded the Prime Minister to abandon the Bill and
thereby ensure the lapsing of the wholesome Ordinance. Shri Khursheed
was the advocate for the junior Raja supporting the eviction of tenants, a
clear case of conflict of interest. Shri Chidambaram is a signatory to the
explanatory statement justifying the Ordinance.

The Prime Minister owes an explanation to the nation. How does he
propose to justify this kind of plain immorality and betrayal of the people’s
trust? | hope he will not permanently damage his reputation for fiscal
integrity. The same Mr. Chidambaram has moved an amendment to the
Bill completely going back upon his earlier statement to Parliament.

The latest amendment that Shri Chidambaram has moved means
that a custodian has the power to return the property to the heirs
and all that the heir has to do is to produce a succession certificate.
If he proves that he is an heir, he gets the property. It is a plain
fraud.

Suggestions/Views Of Shri M.A.M. Khan

4.22.1 The Committee in its sitting held on 10™ October, 2011
heard the views of Shri Mohammad Amir Mohammad Khan, the erstwhile
Raja of Mehmoodabad, who is the main party in the case of enemy
properties, which was dealt by Hon’ble Supreme Court of India. Initially,
he gave background of his case which is as follows:-

| was born in India. Both my parents were born in India. My mother was
opposed to the idea of partition. She translated this opposition by never



even contemplating going to Pakistan. She remained a citizen of India to
her dying days in April 1991.

My father, in a very honourable and amicable way, lived a separate life
from my mother. My mother brought me up in India. | travelled on my
mother’s passport which was an Indian passport. | got my own passport in
1959 as an Indian citizen in Lucknow where | was resident.

My father died in London in 1973. He was not the ambassador of Pakistan
as people have said. He was the Director-General of Islamic Centre in
London, of which all the ambassadors of the Muslim countries — Saudi
Arabia, Egypt, Iran and others — were members.

My father did not get any property against the property left in India.
Property in Pakistan was purchased by my mother before partition, which
was also declared as evacuee property.

| have always been domiciled in Lucknow and have been a resident of
India. Since that point of time till date, | have never applied nor
contemplated nor taken any nationality.

On the basis of this, | applied to the Custodian of Enemy Property to
release my late father’s properties because | was an Indian citizen. In 1980,
the late Mrs. Indira Gandhi took a decision to release the properties of my
late father to his legal heirs and successors who are Indians. Then, | was
given an opportunity to prove that | was the Indian heir of my father. In
1986, the Civil Court of Lucknow in which | had impleaded the Custodian
of Enemy Property and the Union of India as one party, gave its judgment
that |1 was the sole heir of my father under the Oudh Estate Act of 1869.
That judgment became final because it was not challenged and, therefore,
it became res judicata. | again pleaded with the Government of India to
release the properties with no effect. | got letters from various Prime
Ministers.

Mr. Rajiv Gandhi nominated me as the Congress (l) candidate and | won
the election with a historic majority. All kinds of charges were levelled
against me that | was not an Indian, etc. But, those didn’t hold water. In
1989, | was re-nominated by Mr. Rajiv Gandhi and | won again although
during the scrutiny of the papers, objections were made that | was not an
Indian citizen. But, they were rejected.

The State Government of UP did not appoint any Committee on my
citizenship. It sent the matter to the Governor and the Governor sent it to
the Election Commission, which did not dispute my citizenship.

In 1995, Mr. P. Chidambaram met me and my wife. He was then the
Minister of Commerce. The enemy property at that time came under the
purview of the Commerce Ministry. We were assured that a decision
would be taken. The general view was that this property should be released
or a part of it should be released. That was the Government’s decision.



There were two reasons behind filing case in Bombay High Court. Number
one, because we felt that there were so many cross currents in U.P. that
there could be an attempt at some kind of convolution. The other reason
was the large number of correspondence between the Custodian and my
mother, my family and I. We felt that it would be easier for us to obviate
the position where the Custodian would make an excuse to say, “I have not
got papers and | have to go back to Bombay and get them.”, and this would
lead to unnecessary prolonged delay because litigation takes huge amount
of time.

Property came through the sanad or talukdari. I don’t have the copy of the
sanad. | have the Lord Canning’s Proclamation. But, as far as sanad is
concerned, | doubt if anyone has that. The kabooliyat, as it is called, is
vanished. In my grand-father’s will, it was accepted as talukdari property.
In the Oudh Estates Act, there are schedules. In this schedule, the names,
both of my father’s and of my mother’s family are there. The 1869 Oudh
Estates Act was studied by the civil court in Lucknow and all this property
was deemed to be talukdari property.

| impleaded my mother, my two sisters, my uncle, my two aunts -- my
father’s real sisters; and, none of them contested -- and, the custodian. |
won the case in 2001 from the Bombay High Court. The judgment goes in
detail. In para 8 and in other paras, the court categorically says that the
Government admitted that | was an Indian citizen. After winning this case,
an appeal was filed by the Union of India in the Supreme Court. When
this appeal was admitted before Justice Lahoti, there was an intervention
application and an order was given that it should be taken up at the final
disposal of the case. At the final hearing, it was dismissed as withdrawn
by the Bench of the Supreme Court. Shri Chidambaram appeared initially
on behalf of other party.

The State Government of UP made every attempt to become a party in the
Supreme Court. They filed half a dozen applications. | never made them
a party because the properties were under the Custodian of the Government
of India, not of the State. They had themselves sought to be made a party,
which was good enough. The Supreme Court heard them, but did not
accept them.

The 1869 Oudh Estates Act was studied by the civil court in Lucknow and
all this property was deemed to be talukdari property. The succession
certificate was got through the Civil Procedure Code. The permission for
maintenance was given by the Custodian of Enemy Property with the
permission of the Ministry of Commerce.

| have not mentioned about displacement of tenents in my appeal in
Supreme Court. The Supreme Court divided the occupied property in two
parts. One part was in which Government officers were living at a



pittance. The rent was Rs.160 for 19 acres. 873 properties are wakf-
alallalah. The cases are going on in the court. These wakfs do not benefit
me; they benefit the community. There are three wakfs. Out of these three
wakfs, two are major wakfs. | am mutawalli of that. In all these years, my
mother and | sold whatever we could to maintain and keep the tradition of
the wakf alive. Out of 873 properties, 400 will go in ceiling. It can happen
today or tomorrow or any other day.

= There are some urban properties. In the urban properties, there are two
categories. One pertains to Government officials. The Supreme Court
gave its order on that. Its order was implemented through the contempt of
court proceedings. As far as the rest of occupants, non-government people,
are concerned, the Supreme Court ordered that two categories should be
made. This is the judgement of the Supreme Court. Those who were
staying there since 1965 as tenants of my father will continue to be tenants.
To do this, they appointed a commission called the Goswami Commission.
He gave a report. That report was not acceptable to about ten tenants.
There are five properties involved in that. Out of those five, two are in
Hazratganj and three are in old Lucknow.

= As far as poor tenants are concerned, they are those people who cannot
afford to have top lawyers such as Mr. Ram Jethmalani, or, Mr. Arun
Jaitley, or, Mr. Harish Salve, or, Mr. Rohtagi, or, Mr. Venugopal, or, Mr.
Shanti Bhushan as their advocates. As far as rest of the occupants are
concerned, | have given them an undertaking and I can give an undertaking
to this Committee or to any other forum that | cannot in good conscience
dislodge them because | will be answerable not just to you but to the God
as well.

4.22.2 Then, he gave his suggestions/comments on the Bill. The gist of
the views/suggestions of Shri Khan is as follows:-
= The Enemy Property Act was enacted in 1968. Since then till 2010, this
Act has served well its purpose. There have been various Governments.
They have looked at enemy property and all its problems in great details.
None of them found any reason for bringing in an amendment or a Bill.
= The Bill is based on the ordinance which was promulgated on the 2nd July,
2010. This ordinance was brought a few weeks before the Parliament was
to convene. The reason that was given by the Government for bringing in
this ordinance does not make much sense.
= A question arises why this Bill was brought about. The reason given by
the Ministry was that there was a spate of legislations which made it
difficult for the Custodian to manage properties.
= This proposed Bill is an unfair and unjust Bill. The provisions of this Bill
will or may be deemed as ultra vires by the courts.



One of the things, which are very alarming, in this Bill is that it, to some
extent, bypasses the judiciary and, in fact, limits the judiciary, or, in fact,
overturns or tries to overturn and nullify some very important decisions
that were taken in the past by the High Courts.

Giving a retrospective effect to this Bill is a very draconian and unfair
decision. Retrospective effect can be given in certain circumstances when
the need and urgency is there. For nearly over 40 years, there was no need
to give any kind of retrospective effect to this Bill to nullify the judgments
of courts. There should be no retrospective action.

If the Parliament so chooses, it can ensure and strengthen the rights of
those whose rights ought to be protected under the Civil Procedure Code.
Sanctity of the judgements which have become final, should be upheld.
The judiciary should not be diminished and belittled.

Powers that have been given to the Custodian are judicial powers and are
beyond the purview of courts. This is unthinkable in our country.
Parliament is the main pillar and the Executive and the Judiciary are the
supporting pillars of our democracy.



CHAPTERV
OBSERVATIONS OF THE COMMITTEE AND
CLAUSE-BY-CLAUSE CONSIDERATION OF THE BILL

5.0 The Committee has noted that the Enemy Property (Amendment &
Validation) Ordinance, 2010 was promulgated on 2 July, 2010 to amend the
Enemy Property Act, 1968 in view of the several court judgements, which,
according to the Ministry of Home Affairs, have impacted the functioning of
Custodian of Enemy Property and defeated the purpose for which the Act was
established. Thereafter, the Enemy Property (Amendment & Validation) Bill,
2010 was introduced in Lok Sabha on 2 August, 2010 to replace the Ordinance.
However, the Bill could not be passed and, consequently, the Ordinance lapsed.
Thereafter, the Bill was withdrawn on 15 November, 2010 and a new Bill, i.e.,
the Enemy Property (Amendment & Validation) Second Bill, 2010 (hereinafter
called 'Second Bill") was introduced on the same day, which is now before the
Committee.

5.1 The Committee has also noted that in the Second Bill, certain major
changes have been made by the Government as compared to the Ordinance and
the First Bill. These changes are contrary to the aims and objectives of the
ordinance and the first Bill. In view of the far-reaching consequences of the
Second Bill referred to it, the Committee has taken the views of the public, State
Governments and other stakeholders, including the expert opinion of Shri Ram
Jethmalani.

5.2 The Committee has also noted from the material available on record before
it that the Second Bill before it, take away the jurisdiction of all the Courts
completely and then in the matter of divesting of enemy property, the enemy
property will be divested only to the owner or, if the owner is dead, to any lawful
heir and that the claimant shall have to establish, in accordance with the law, that
he is the lawful heir. According to the Chief Secretary, Uttar Pradesh, the Bill is
not in the interest of the State and it takes away the properties, which are vested
in the Custodian and which are not validly reversible in the owner or the heirs.
According to the Uttar Pradesh Government, this Bill may result in giving undue
benefit to some individuals. The Committee, in this connection, would like to
mention that the majority of the enemy properties are situated in Uttar Pradesh
and out of them, majority of the properties pertain to one single case. The Chief
Secretary, Uttar Pradesh is on record to say that the 'Sanad Kabooliyat' under
which many of the enemy properties were given by the British Government, after
First War of Independence in 1857, says that as long as they had showed
constantly good faith, loyalty, zeal and attachment to the British Government, the
Sanad Kabooliyat would remain in force; otherwise, it will annul the right and



title conferred upon such person and his heirs. The Chief Secretary was also on
record to say that with the India Independence Act, 1947, the British Government
came to be replaced by the Government of India and, therefore, the act of good
faith and allegiance was to the Government of India and if any one breaches that
or join the enemy, all the land would revert to the Government as per the Sanad
Kabooliyat.

5.3 In regard to the Sanad Talugdari, the Committee sought the comments of
Ministry of Law & Justice on the issue of applicability of the Sanad Talugdari in
view of the enforcement of the provisions of the Constitution of India.

5.4  According to the Department of Legal Affairs, Articles 294 and 295 of the
Constitution of India deal with succession to property, assets, rights and
obligations. As per Articles 294 and 295, properties and assets which vested in
His Majesty for the purposes of the Government of the Dominion of India shall,
under this Constitution, vest in the Union. Properties and assets which vested in
His Majesty for the purposes of the Government of each Governor’s province
shall vest in the corresponding State. These Articles make provision for
succession by the present Government of the Union and the States to property,
rights, liabilities and obligations vested in the former Governments.

5.5 The Department of Legal Affairs further opined that Article 363 (1) bars
all courts from having any jurisdiction in any dispute arising of a pre-constitution
treaty, agreement, covenant, engagement or sanad executed between a Ruler of
an Indian State and the Government of India, or in any dispute in respect of any
right accruing under or any liability or obligation arising out of any of the
provisions of the Constitution relating to any such treaty etc. However, there are
two conditions for the application of the Article 363 (1). Number one, the
covenant with the Ruler must have been entered into before the coming into force
of the Constitution, and second, the covenant must continue in force after the
commencement of the Indian Constitution.

5.6 Summing up the above opinion, the Department of Legal Affairs
maintained that in general sanad is valid as per the provision under Article 363 of
the Constitution of India. However, while examining the status of *sanad
taluqdari” in any particular individual case, the provisions of Articles 294 & 295
of the Constitution may also be kept in view.

5.7 In this connection, the Committee also would like to note that Legislative
Department of the Ministry of Law had furnished extracts of the debates of the
Constituent Assembly which is at Annexure ‘VI’.



5.8 The Committee also feels that the opinion of both the Departments of the
Ministry of Law and Justice also need to be considered.

5.9 The Committee also takes note of the opinion of State Government of
Uttar Pradesh that Bill is ultra virus and unconstitutional. The opinion expressed
by Uttar Pradesh Government is as under:-

"The view of the State Government is that in the light of above
mentioned historical background by the virtue of effect of Oudh Estate
Act all the properties  of person and his heirs who become enemy
and disloyal to the Government have been vested in the State/Union of
India hence the proposed Bill is totally wultra virus and
unconstitutional. The State of U.P. strongly opposes this Bill,
especially insertion of new section 5(3), 18 & 26(1) (b) (i) (ii) and is in
favor of restoring the Enemy Property (Amendment and Validation)
Ordinance, 2010 to its original shape. State Government has,
therefore, suggested deletion of two proviso to Section 26(1)(b) of the
Bill."

The Committee feels that this is a serious observation and needs to be thoroughly
looked into.

5.10 The Committee also flagged the issue with the then Home Secretary
whether the revised Second Bill has been brought to favour some individuals. He
informed the Committee that it is not to give the benefit to any specific individual
or otherwise but this is not convincing to the Committee. It is with reference to a
particular Supreme Court judgement, which had been made earlier. However, on
repeated questions put by the Committee to the Home Secretary as to the specific
reasons due to which the revised Second Bill has been brought in the Parliament,
the Committee could not get convincing answer. In fact, the Home Secretary
could not answer as to what happened after the lapse of the Ordinance and before
bringing the Second Bill.

5.11 The Committee, in this connection, also would like to refer to the remarks
made by Shri Ram Jethmalani on both the Ordinance and the Second Bill. He
felt that the Ordinance displayed the honesty of the Government of India. He
also referred to Para 4 of the Statement made by the Minister of Home Affairs in
Lok Sabha explaining the circumstances, which necessitated the immediate
legislation by proclamation of the Ordinance. The relevant extract is as under:

"The Government decided that if immediate remedial measures are
not taken, the prime objective of the Act would be defeated and



immovable enemy properties worth hundreds of crore of rupees
would fall in the hands of the persons, who do not have any
legitimate claim over these enemy properties. It was, therefore,
proposed to bring about amendments to the Enemy Property Act,
1968 to clarify the legislative intent and strengthen the hands of the
Custodian and the Central Government and also to prevent the
courts from issuing any orders for divestment of the enemy
properties.”

5.12 The Committee also notes that the noted jurist Shri Ram Jethmalani has
also stated that this was the finding of the Government itself, which was
presented in the Ordinance to clarify the legislative intent and strengthen the
hands of the Custodian and the Central Government to prevent the Courts from
issuing any orders for divestment of these properties.

5.13 The Committee also takes note of the opinion expressed by Shri Ram
Jethmalani that an heir can only get what the propositus had. When a
person is dead, his heir gets what he owned. Even if he is an Indian national
and the heir of his father, he gets what the father had, but if the father did
not have the property, the property belonged to the Indian nation, he gets
zero.

5.14 The Committee therefore strongly feels that the enemy properties
worth crores of rupees in any case, should not go in the hands of those, who
do not have any legitimate claim over these enemy properties. The
Committee would like to stress that an heir should get only what the
propositus had.

5.15 The Committee also takes note of the submissions made by the Chief
Secretary, State Government of Uttar Pradesh that the list attached in the
Supreme Court was different from the list for which the succession had been
granted by the civil court, and, therefore, not covered under the disposition of
succession. The Committee does not understand why the Custodian of
Enemy Property did not take cognizance of this and act accordingly. This
matter needs to be thoroughly examined.

5.16 The Committee also takes cognizance of the matter, as stated by the
officers of the Uttar Pradesh Government that he applied for succession in his
plaint before the civil court, Lucknow under the Oudh Estate Act instead of under
Personal Law. It was later on confirmed by Shri M.A.M. Khan that he sought
declaration of succession under Oudh Estate Act instead of Cr.PC Act. The
Committee also takes note of the fact that in the succession case, Uttar Pradesh



Government was not made a party. Subsequently, the matter was mysteriously
taken up in Mumbai High Court, instead of the High Court in Uttar Pradesh,
though the properties are situated in Uttar Pradesh. When asked, Shri M.A.M.
Khan replied as under:-

"Yes, | am telling the exact truth to you. There were two reasons.
Number one, because we felt that there were so many cross currents in
U.P. that there could be an attempt at some kind of convolution..........
The other reason was the large number of correspondence between the
Custodian and my mother, my family and I. My real uncle was acting
as attorney. | have only one real uncle. Somehow, an impression has
been given that | have three real uncles. | have one real uncle and two
step-uncles. My real uncle was a Barrister and he died in 1991. But, |
filed this because all the correspondence, all the papers were with the
Custodian and we felt that it would be easier for us to obviate the
position where the Custodian would make an excuse to say, “I have not
got papers and | have to go back to Bombay and get them.””, and this
would lead to unnecessary prolonged delay because litigation takes
huge amount of time. The matter was argued about jurisdiction. The
matter was admitted".

5.17 Besides, these arguments, the Committee notes a peculiar situation,
wherein, it appears, that the whole issue has been messed up. The Ordinance and
the First Bill, at least, met the expectation and satisfaction of some interested
people and even the Government strongly felt it the right course at one time.
However, the Second Bill fails on all counts so far as satisfaction and
expectations of interested people is concerned. Disagreement from the group,
which supported Ordinance and the First Bill, is understandable, but strangely,
the Bill has also disapproval, in strong words, by the very individual, who was
the main party in the Supreme Court. The Committee, therefore, fails to
understand what the Government wants to achieve by bringing this Second Bill.

5.18 The Committee, in its meeting held on 24 October, 2011, had a detailed
discussion on the report circulated and on the question of considering the Bill,
clause by clause. The Members of the Committee unanimously felt that it was
not convinced by the spirit behind the provisions of the Enemy Property
(Amendment & Validation) Second Bill, 2010. The Members also felt
constrained to note that the Home Secretary could not explain the reasons as to
why the Second Bill was brought before the Parliament replacing the earlier Bill.
The Home Secretary could not give a convincing reply to the Committee on some
provisions of the Second Bill. The Committee could not get a convincing reply as
to what necessitated the Government to go back on the statement and what



prompted to bring the second Bill, which is contrary to the objective of the First
Bill and Ordinance. The Members of the Committee unanimously felt that there
Is a need on the part of the Government to bring forward a fresh Bill in the
Parliament in place of the Enemy Property (Amendment & Validation) Second
Bill, 2010. The Members also unanimously felt and agreed that there was no
need to go ahead with the clause-by-clause consideration of the Bill and decided
that the Committee should recommend to the Government to bring forward a
fresh Bill incorporating the views of the Members, observations of the
Committee made in the preceding paragraphs. The Members, however,
unanimously decided that the Committee may make recommendations for
improvement of the office of the Custodian of Enemy Property and also to
complete the process and verification of enemy properties at the earliest.

5.19 The Committee, accordingly, recommends that the Government may
withdraw the present Bill, i.e., Enemy Property (Amendment & Validation)
Second Bill, 2010 and bring forward a fresh Bill before the Parliament
incorporating the views and observations of the Committee. The Committee
makes the following recommendations for improvement of the office of
Custodian of Enemy Property:

(i)  The Committee has been given to understand that the Office of
the Custodian of Enemy Property is facing severe staff crunch.
Practically, there are very few officers manning the Office due to
which the process of verification, etc., of enemy properties could
not be completed till now. Even though the Central Government
has issued a notification requesting all the State Governments to
nominate District Magistrate/District Collector as the Deputy
Custodian, the Committee has been given to understand that
there is not much progress in the matter and States have not
taken much action. The Committee is also constrained to note,
and the then Home Secretary himself admitted before the
Committee, that the Office of the Custodian of Enemy Property
has so far been given least priority. He further went on to say
that there is a vaccum in the entire system in which the
Custodian works. The staffing pattern in the Custodian's office
iIs abysmally low. Similarly, the Chief Secretary, West Bengal
also stated likewise. The same situation prevails in other States
also. This is a very sorry state of affairs and the Committee
takes it very seriously. The Committee takes note of the
assurance given by the Home Secretary that immediate action
would be taken to appoint the staff for the Office of Custodian of
Enemy Property instead of depending upon the State



(1)

Government. On the query made to the Ministry of Home
Affairs as to whether workload was assessed before appointing
District Magistrates/District Collectors as Deputy Custodian of
Enemy Properties, the Ministry stated that the assessment of
additional work load on account of appointment of District
Magistrates/District Collectors as ex-officio Deputy Custodian
was not made as they were already carrying out similar work in
the past. The Committee fails to understand as to why the
workload assessment was not made. The Ministry further
informed that District Magistrates/District Collectors are free to
engage retired District Revenue officials; or deploy other staff
from other sections from time to time depending on the
workload for assisting him in verification/identification of enemy
properties in the area falling within their respective districts.
The Custodian of Enemy Property would consider requests from
State Government/UT Administrations for meeting expenditure
on hiring of such additional manpower by the concerned
DMs/DCs. The Committee however feels that this is all ad hoc
arrangement. Now that fresh vacancies are being created, the
Committee hopes that the proposal made to Ministry of Finance
would have been accepted by now and the process of
recruitment would have started. The Committee desires that the
recruitment process may be completed at the earliest and the
staff be in place soon. The Committee would like to review the
progress of recruitment of staff and the process of enemy
properties without having any regard to this Bill. The
Committee desires to be informed of the progress periodically.

The Committee was informed that it would take three or four
years to complete the verification and disposal and for winding
up of the office of Custodian of Enemy Property. The
Committee, however, feels that if the things move at the current
pace, it may take even more than four or five years. The
Committee takes note of the fact that Pakistan had long back
seized properties of Indians and disposed them off in breach of
the mutual agreement. It, however, does not mean that the
enemy properties and the Office of the Custodian of Enemy
Property should remain in perpetuity. The Committee,
therefore, desires that a time-bound plan may be drawn and the
entire process of identification of enemy properties and disposal
may be completed within a stipulated time.
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Chairman: Friends, | am sorry that | came late. I thought I will be able to reach in time, but |
could not.

I welcome you to this meeting of the Committee. Today, we will have a presentation
by the Home Secretary on the Enemy Property (Amendment and Validation) Second Bill,
2010, and clarifications may be sought for him.

As you are aware, this Bill was referred to the Committee on 30™ December, 2010, for
examination and the hon. Chairman, Rajya Sabha, wanted us to report it back by 15™ February,
2011,

You may recall that the Committee had decided to seek extension of time from hon.
Chairman up to the last week of Part Il of the Budget Session of 2011 for presentation of the



report on this Bill and, accordingly, I, on behalf of the Committee, had requested the hon.
Chairman. However, | may inform the Members that hon. Chairman has granted extension up
to 6™ April, 2011 only for presentation of report on this Bill.

Friends, the Enemy Property Act, 1968, as amended in 1977, provides for the continued
vesting of enemy property in the Custodian of Enemy Property (CEP) for India under the
Defence of India Rules 1962 and the Defence of India Rules 1971. However, due to a number
of judgements by various courts, including the judgement of the Supreme Court in Union of
India Vs. Raja Mohd. Amir Mohd. Khan (Civil Appeal No. 2501 of 2001) the powers of the
Custodian and the Government of India, as provided under the Enemy Property Act, 1968,
have been affected because of the judgement. In the said case, the Supreme Court held that on
the death of an enemy, the property devolves in succession and ceases to be ‘Enemy Property’,
if the successor is a citizen of India. This was a very significant judgement.

Under these circumstances, the Enemy Property (Amendment and Validation)
Ordinance, 2010, was promulgated on the 2™ day of July, 2010, to amend the Enemy Property
Act, 1968, with retrospective effect. The Enemy Property (Amendment and Validation) Bill,
2010, was introduced in the Lok Sabha on 2" August, 2010, to replace the Ordinance.
However, the Bill was not passed by the Lok Sabha, and, consequently, the Ordinance lapsed
on 6™ September, 2010. The Bill was withdrawn on 15.11.2010 with the leave of the House
and a new Bill was introduced on the same day which is, now, before the Committee.

The Bill provides for inserting suitable provisions to enable the CEP and the Central
Government to preserve and mange the properties more effectively.

Papers, related to this Bill, as received from the Ministry of Home Affairs, have been
circulated to the hon. Members. | hope the Members would have gone through these papers.

Now, we will be inviting Home Secretary for making a presentation about the Bill.
After that, we can seek clarifications from him.

CHAIRMAN: I, on my own behalf and on behalf of the Committee, welcome the Home
Secretary and other officials of the Ministry of Home Affairs to this sitting of the Committee. |
also welcome the Secretaries of the Department of Legal Affairs and the Legislative
Department. Mr. Pillai, as you are aware, the Enemy Property Bill 2010 has been referred to
this Committee for examination and Report before 6™ April, 2011. Today, you have been
invited to make a presentation on the Bill. You may, in your presentation, touch upon the
necessities that led to the promulgation of the Enemy Property (Amendment and Validation)
Ordinance, 2010, and subsequently introduction of the Enemy Property (Amendment and
Validation) Bill, 2010, reasons for its withdrawal, necessity for the fresh Bill and the legislative
intent of the provisions of the Bill. You are aware that the proceedings of the Committee are
treated as confidential and it shall not be permissible for any Member of the Committee or any
other present here, who has access to the proceedings, to communicate, directly or indirectly,
to media any information regarding its proceedings, including its Report and any conclusions
arrived at, finally or tentatively. Mr. Pillai, while making the presentation kindly explain
what was the role of the Ministry of Home Affairs and why this National Institute of Financial
Management was brought in in- between. What is the infrastructure they have? After the
Chinese aggression in 1962, they have been making studies after studies. What is the role of



that Institute and what is the infrastructure they have? Now | request you to take the floor and
then go ahead with the presentation.

SHRI GOPAL K. PILLAI: Sir, with your permission, I would request the Custodian of
Enemy Property, Shri Dinesh Singh to make a small presentation. Thereafter, | will take up the
issues that have been raised .

CHAIRMAN: Pillaiji, there is no need to read all this. We have a copy of this with us and
also the presentation. What | would suggest is, you may just explain the reasons for the
withdrawal of the Bill and the promulgation of the Ordinance at that time as well as the need
for a fresh Bill now. The second one is a new Bill. So, simply explain what was the need of an
amendment?

SHRI GOPAL K. PILLALI: Sir, you have seen the presentation made on the Enemy Property
Bill and the changes that we have brought out. It was noticed that there were a large number of
lacunae in the original Energy Property Bill because it didn’t have various provisions which
would enable the Custodian of Enemy Property to have title and to dispose of the properties.
Subsequently to that, we had the Supreme Court judgment which also held — to put it very
bluntly — that even though the property is vested in the Government, as soon the enemy died,
the enemy’s son is no longer an enemy. That is, in one sense, the basic provision which came
about and the Supreme Court said that the enemy’s son cannot be treated as an enemy and he
has his own legal rights under the Constitution. | would just read the salient features of the
Supreme Court judgment.

1. On the death of an ‘Enemy’, the property devolves in succession and ceases to be
“Enemy Property” if the successor is a citizen of India.

2. The Enemy subject has the power to sell the property by virtue of Section 6 of the
Act.

3. The Custodian has no right or title in the property and the Enemy continues to have
the right, title and interest in the property.

4. Natural legal heirs and successors who are “Citizens of India” would be entitled to
the property under the “Law of Succession”.

5. The Central Government does not have absolute power for divesting under Section
18 of the Act and the power of the Court is not taken away to pass an appropriate
order in a case where the property which vested in the Custodian ceases to be
Enemy Property.

6. On divestment of the property, the divestee would be entitled to the actual mesne
profits by filing a suit, if so advised.

7. And, lastly, the Custodian’s power is limited to managing, preservation and Control
of Enemy Property for a limited purpose and for a temporary period only.

So, it was in view of this and the related High Court judgment which also said that
there is no provision in the Act or the Defence of India Rules which empowers the Custodian
of Enemy Property in a case where someone disputes that a particular property is an enemy
property or not, to adjudicate or give a determined finding on that issue. And, Sir, likewise,
there is no provision in the Act or Rules which empowers the Custodian to take forcible
possession of any property which he claims to have vested in him as an Enemy Property.



So, some of these issues are the reasons why, in one sense, the Ordinance is brought.
Sir, just see the provisions which we have brought. Section 5(3) says that it should take care of
the position regarding the court judgments where on the death of the enemy, the Enemy
property dissolves in succession and ceases to be ‘Enemy Property’. So, we have brought that
in to show that. “Vesting” includes the vesting of right of titles, title and interest. Section 5A is
an issue of vesting certificates by the Custodian. Then, there is ‘Explanation to Section 6,
which said that, to amplify Section 6, ‘... to enable the Custodian to filter the cases which need
to be referred by the Custodian to Central Government for re-vesting and to neutralize claims
of fraudulent transfers.” Section 8(2) 1A is the powers to fix the standard rates, user charges.
Section 8(2) 4A is the power to remove trespass, encroachment, etc. Section 10A is the transfer
and issue of sales certificate for immovable properties. Under earlier Section 10, only cases of
movable properties and securities are covered. The new Section takes care of the issue of
transfer of immovable properties. Section 11(3) deals with the power of civil courts to be
conferred on the Custodian for conducting enquires and dealing with the Enemy properties.
Section 17 is the increase of levy so as to meet the administrative cost. Section 18 is on the
income collected by Custodian not liable to be returned. Section 18B is barring of courts in
matter of divestment of Enemy properties. Section 18C is regarding the powers of the Central
Government to order disposal of Enemy properties.

SHRI GOPAL K. PILLAI (Contd.): Section 26 (1)(a) and (b) which, in a sense, bring out
the difference between the earlier Ordinance and the subsequent Amendments, is a validation
of certain actions to take care of court decisions. The new provisions are to provide for re-
vesting of the properties in the Custodian, free from all encumbrances, in the same manner as if
it was vested before such divestment. Then, in the Act, we brought the proviso to section 26
(1)(b) which says that in the case where the owner or the legal heir is a citizen of India by birth,
such property shall continue to vest in such owner if he furnishes, within six months from the
date of the Bill, that he is a citizen of India by birth and, in any other case, where the Central
Government is satisfied. Sections 26 (1)(c) and (d) are just attachments and there is no suit or
proceedings.

CHAIRMAN: Please explain section 6(a) and (b). There seems to be some contradiction
between para (a) and (b) in the Statement of Objects and Reasons of the Bill. It reads, “It is
proposed to withdraw, with the leave of the House, the aforesaid Bill...” etc. and “(b) any
enemy property divested from the Custodian to any person under the provisions of the Enemy
Property Act, 1968, as it stood immediately before 2™ July, 2010, shall stand transferred to and
vest or continue to vest, free from all encumbrances, in the Custodian”. Agreed. Then, it
further says, “If, however, the enemy property had been divested from the Custodian by a valid
order made under section 18 prior to 2™ July, 2010, or where the property had been returned to
the owner or his lawful heir by an order of a court and the Government is satisfied that the
property was returned to the owner or the lawful heir, such enemy property would continue to
remain with such persons.” This means you are taking it back to status quo ante.

SHRI GOPAL K. PILLAI: Sir, my understanding is that Government has to take a call on
that.

CHAIRMAN: Are you encouraging further litigation or trying to reduce litigation and settle
the issue? I am not able to understand it. 1f you read Clause 6(c), it says, “Nothing contained
in this Act shall affect the claim made by any person before any court or other authority against
the owner or his lawful heir to whom the property was or may be returned under this Act and



such claim shall be decided in accordance with law by the court of other authority, as the case
be.” The courts are already doing it. You are now again saying that courts have got the right
to do it. Then what is the amendment for? What is its purpose? Amendment is meant to
curtail litigation.

SHRI GOPAL K. PILLAI: Sir, the Law Secretary may clarify this. What section (c) is
dealing with is not a person; it is any other person who is not claiming it under enemy property
or his successor. It is somebody else who says, this is not an enemy property or property got
by succession but I am actually the owner of the property. It is for that person that it says that
“nothing contained in this Act shall affect the claim made by any person..” etc. It is a person
other than who is claiming as enemy owner or successor to the enemy owner; it could be
anybody else because Government could state that this is an enemy property. There are two
persons; one could be the owner of the property or his successor can come; there is another
person, the third party, who is not the enemy or his successor who says that property is actually
my property. Therefore, this section is to take care of that. But this explanation is subject to
what the Law Secretary may clarify.

CHAIRMAN: If a third party approaches the Court and says, “The property in dispute is not
the enemy property or his successor’s property. It is my property. Unnecessarily, the
Custodian and legal heirs of the enemy are litigating on this, whereas | am the owner”. That is
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SHRI S.S. AHLUWALIA: On pages 11, 12 and 13 of the background note that you have
given to us, you have talked about the provisions of the Act which are proposed to be amended,
supplemented or added through the Enemy Property (Second) Bill, 2010 introduced on 15"
November, 2010. On page 12, at (A) you have said that “The enemy property shall continue to
vest in the Custodian till it is divested by the Central Government even if the enemy subject or
enemy firm ceases to be an enemy due to death, extinction, winding up of business or change
of nationality or that the legal heir or successor is a citizen of India or a citizen of the country
which is not an enemy”. Then, (b) reads, “The enemy property will be divested only to the
owner or his lawful heir and that the claimant shall establish that he is the lawful heir.” Then,
(9) reads, “No court shall have jurisdiction to order divestment from the Custodian of enemy
property vested in him under the aforesaid Act or direct the Central Government to divest such
property from the Custodian. But the court shall have jurisdiction to adjudicate whether the
property claimed to be vested in the Custodian is an enemy property or not.” Now the point is
very simple. You are taking us here and there. You simply answer, first, what the old law says.
If you give us a comparison, it would be better if you tell us what the old law says.

CHAIRMAN: Also tell us what the court’s comment on that is.

SHRI S.S. AHLUWALIA: What did the court’s judgement say? How was it contradicting
the previous law? Then, you brought the amendment through Ordinance and, then, withdrew
the Bill. Now, you have brought another Bill. Earlier we had raised this issue. These
properties were with the Custodian since 1965. But after 1965, when the first DIR came, the
Land Ceiling Act came into existence in Uttar Pradesh. These properties that were lying with
the Custodian were not taken into consideration in the land ceiling law. Till today, it is not
applicable. So, how can you decide on this? Now, the Land Ceiling Act is in force there.



SHRI S.S. AHLUWALIA (CONTD.): There was a time-frame and within that time-frame,
they have done it. What is the situation there? Now, a person, Mr. X who was having 1000
acres at the time of 1965. Now according to land ceiling he could not have 1000 acres. What
the Bill says about that? Whether this property lying with the custodian was valid? Now, that
person, Mr. X, died as a foreign national and Mr. Y was an Indian national who was the son of
Mr. X. Now if he becomes legal heir, will he get 1000 acres?

SHRI GOPAL K. PILLALI: Sir, | presume that that land would have been exempted from the
Land Ceiling Act.

SHRI S.S. AHLUWALIA: Because that was in the custody of the Government.
SHRI GOPAL K. PILLAI: As and when from the custody of the Government, it goes to the
custody of the individual, that individual would then be subject to the UP Land Reforms laws

and adjudicating authority under the Land Ceiling Laws would then initiate proceedings.

SHRI S.S. AHLUWALIA: If those laws are repealed?
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SHRI S.S. AHLUWALIA: After certain years whether they are entitled to have the property
or not?
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SHRI GOPAL K. PILLAI: We will examine that and come to you. | remember, in my State
Kerala Land Reforms Act exempts plantation from the purview of the land ceiling. If you have
tea, rubber or coffee estate, they can keep unlimited acres of land, but the moment they shift to
another crop the Kerala Land Reforms Act would apply and that land would be taken over by
the Government. That is the practice. But in UP | will have to check as to what is happening.

SHRI D. RAJA: My first concern is regarding the title of the Bill. Considering the existing
geo-political equations and relations, can you go on calling it as enemy property? Can we
think of naming it differently because you name Chinese, Pakistanis, Bangladeshis as enemy?
So, considering our geo-political relations, can we go on calling it enemy property? We will
have to reconsider that title itself. Secondly, how to ensure the right of successors? Father
may be Pakistani national or Chinese national or Bangladeshi national, but son or daughter can
be Indian national? Do they have right? How to guarantee that right? Once they get the
property, all the existing laws will apply to them also as Indian citizens. Whether it is Land
Ceiling Act or any other Act, it will apply to the person who inherits the property. This Kerala
example is in a different context; it applies in normal circumstances. Here this Bill talks about
the properties concerning the citizens or parents or relatives who have become Pakistani or
Chinese nationals, but their successors continue to live here as Indian citizens. This must be
kept in mind. That is what | understand because it is not very clear. It is not forthrightly
coming in the Bill.
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SHRI NAVEEN JINDAL: As hon. Member Shri Ahluwalia has asked, they can give a
comparative statement as to what is the existing law and then what is the repercussion of the
judgement, and what do we want to achieve by this amendment. Then it would make the
whole thing very clear. Also if they can give example in that as to what will happen to
important cases and what is the impact of these amendments, then we will be able to better
appreciate the changes. Secondly, while making the presentation he mentioned that the value
of movable property is about Rs.1500 crores. What is the estimated value of immovable
property? Mr. Raja said that this term 'enemy property' sounds quite odd. What is the relevant
word which is used internationally? You have mentioned that there has been no talk with the
Government of China nor any claim on enemy properties from Chinese nationals has been
received. If there were any Chinese nationals whose property was taken on, what has been
done regarding that?

SHRI ANIRUDHAN SAMPATH: My first point is regarding the title of this Bill. With your
permission, may | suggest another name? Can it be named as “alien property’? If that can be
considered, that would be nice. It is just a suggestion because this word ‘enemy’ does not
sound good.

Then, on page 5 of the hard copy, regarding immovable property in the form of land,
building etc., do we have any estimate regarding the value of the property? Even if we have
some approximate estimates, the Secretary inform the Committee about that.

Then, Sir, in these properties, there is every chance of adverse occupation by some
other people or something like that. Even while the property is under the custody, there may
be chances of adverse occupation by some people. What is the legal remedy? If we are going
for more complications in that, the legal heirs will have to spend money on that also.

Another thing is that it has been mentioned that there have been some judgments by
some courts and it has created some problems. Regarding that also, we would like to know if
there are any contradictions among the judgements of different courts also.
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MUHAMMED HAMDULLA A.B. SAYEED: Sir, | would like to know from Secretary that
with regard to the successor, what is the list of successors, whether it is only son and daughter,
or it is up to grandson and grand-daughter. Is it up to the second generation also?

Number two, under the Enemy Property Act, the Custodian does not have the authority
and the right to take over the possession of the property, the title of the property. So, if he
cannot take the title of the property and the possession of the property, then what is the role of
Custodian under the Enemy Property act? Now, according to the latest notification of June,
2010, NOC has to be received from Custodian. That is only for alienating the property or
disposing of the property. My question is and my concern is regarding the role of Custodian.
If the custodian does not have the right to sell the property, or, or he cannot dispose of the
property, then what is his role under the Enemy Property Act?
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3TEIET ; 3TTeTTel Sif, 394 for@r g, “Pakistan has reportedly sold out all properties belonging
to Indian nationals vested in its Custodians in 1980s.”
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Suppose, we were having hundred acres, we got 40 acres here. Similarly, in this case, will that
be applicable or not?

Sir, basically, ‘enemy property’ is an international terminology. This terminology
came when the Enemy Act in 1960 was passed. It was outcome of Tashkent Declaration
between India and Pakistan. So, it was declared ‘enemy property’. Internationally also, same
terminology is used.

CHAIRMAN: This present one may be due to that, but the word ‘enemy property’ comes out
of international law, not because of Tashkent Declaration alone.

SHRI GOPAL K. PILLALI: Sir, if you look at Defence of India Act and Rules, the expression
‘enemy’ means, any person or country committing external aggression against India and so on.
And, Act itself says, ‘enemy subject means any individual who possesses the nationality of a
State which has committed external aggression against India, or, having possessed such
nationality has lost it without acquiring another nationality.” So, that comes again from the
Defence of India Rules, and ‘enemy property’ is also defined under the Defence of India Rules.
Even the Custodian of enemy property itself was there originally in the Defence of India Rules,
‘Central Government may appoint a Custodian of enemy property’. | mean, that is the history
under which the word ‘enemy’ has come. If you want to change something on the word
‘enemy’, then you have to change everything before because the ‘enemy property’ and
‘enemy’ is where we get the basis for taking the property. Otherwise, you cannot seize a



property. But, there is a point and | think for those Indian nationals who lost their property in
Pakistan and have come here, some element of this money, which is available with the
Custodian, can also go to them because they have not got the full property. So, some of the
properties which got sold, this could be given as ex gratia to those Indian nationals who have
lost the property in Pakistan.

SHRI S.S. AHLUWALIA: Two points were raised - one by Shri Naresh Agrawal, and the
other by Dr. Ajnala. Shri Naresh Agrawal said that first you check up whether Raja Amir
Khan has taken any compensation in Pakistan or not. If he has taken compensation in lieu of
this property, then he is not entitled, or, his dependants are also not entitled to get anything
from India. And, second point was that suppose he has not taken, but the procedure adopted at
the time of giving land to people who migrated from Western Punjab or Western part of India
to India, that they were given 40 per cent of their land holding, so whether that will be
applicable to the legal son or not. That is the point.

CHAIRMAN: You take down all these questions and also some of the comments made. In
addition to this, I would also like to know whether this Bill is the outcome of the Supreme
Court judgement keeping in view only one person, or, many people are going to be affected by
this. Do you have any study made in this regard, or, do you have any information available
with you? Is it only because of Amir Alam Khan’s case and its subsequent effect, or, is there
similar number of cases also? For the sake of one individual, making legislation by Indian
Parliament, to what extent it can be justified?

SHRI S.S. AHLUWALIA: Sir, we would like to know the details about the Abolition of
Zamindari and Land Reforms Act of U.P. and Tenancy Act of UP. How is it going to affect
this Act?

SHRI L.K. ADVANI: | am told that the bulk of property in Uttar Pradesh is based in
Lucknow, Sitapur and Lakhimpur. So, I think, we can call the people from there who are
likely to be affected by this law and listen to them.

SHRI S.S. AHLUWALIA: We should also advertise in this regard.

SHRI D. RAJA: Yes, we should give an advertisement.

CHAIRMAN: Mr. Ahluwalia, whether we are entitled to call witness with regard to a
legislation pending before us about the interest of individuals.

SHRI S.S. AHLUWALLIA: Yes, why not. A dispute is there. There is a section here which

says that the court can adjudicate on that. Suppose a tenant is there for the last fifty years.
Rather he is there since 1948. Your law came into existence only in 1968.
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SHRI S.S. AHLUWALIA: Even many Government offices are running under that.



CHAIRMAN: Instead of calling them directly, it is better to hear the Government of Uttar
Pradesh.

SHRI S.S. AHLUWALIA: We can call the U.P. Government, and, we should also give it
publicity so that we can give a public hearing also.

CHAIRMAN: We should know as to who are the stakeholders and what is their interest.
Apart from the views of the U.P. Government, we should know the views of stakeholders who
are in enjoyment of that property, whether they are legal heirs or not, that is a different matter,
because they also get rights over the land.

SHRI S.S. AHLUWALLIA: Sir, there are 2,400 properties, out of which, 2,000 are in Uttar
Pradesh. Some other States are also there. We can call the respective States.
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With this, the meeting comes to an end. | would request all the officers and the hon.
Members to join us for lunch. Thank you.
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CONVENOR: | welcome hon. Members to the meeting of this Sub-Committee which has
been constituted to examine the Enemy Property (Amendment and Validation) Second Bill,
2010 in detail and submit a report on the same to the Department-Related Standing Committee
on Home Affairs.

Friends, as you are aware, the Bill was referred to the main Committee on 30"
December, 2010 for examination and Report by 15™ February, 2011. However, the Committee
sought extension of time from hon. Chairman, Rajya Sabha for presentation of the Report on
the Bill, the last extension being granted up to 15" July, 2011.

Friends, you may recall that in the last meeting of the Sub-Committee, we had decided
to invite the Home Secretary to the Government of India, Custodian of the Enemy Property in
India in today’s meeting. We had also decided to invite written comments of all the State
Governments wherever enemy properties are there and also hear Chief Secretaries and Home
Secretaries of some of the States. You may also recall that the Home Secretary had made a
presentation before the main Committee on the said Bill on 2" February, 2011. The MHA has
sent the written replies to the queries/issues raised by the Members in that sitting which has
already been circulated to you. | hope the Members have gone through the replies.



Today, again we are going to hear the Home Secretary and the Custodian of the Enemy
Property in India on the Bill. Besides the Home Secretary, we had also invited the Law
Secretary and Legislative Secretary to appear before the Committee to clarify legal and
legislative queries of the Members. The Law Secretary has sought exemption from appearing
before the Committee from me as he is accompanying Law Minister on a foreign tour which |
acceded to. Additional Secretary, Department of Legal Affairs, Ministry of Law and Justice
will represent the Department.

Now, we may invite the Home Secretary, Legislative Secretary, Additional Secretary,
Department of Legal Affairs and the Custodian of the Enemy Property in India.

Last time we decided and we were planning to visit the places. Later on we decided
that visiting the place will not be fruitful because all the litigants are sitting on the property and
then ultimately, we have to hear their problems. Our job is not that. Our job is something else.

Moreover, properties are scattered in different States. So, instead of going there and
meeting the officials and others there, it is always better to call the officials here 3=g1 I JgT
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CONVENOR: I, on my own behalf and on behalf of the Sub-Committee, welcome the Home
Secretary, the Custodian of the Enemy Property in India and other officers of the Ministry of
Home Affairs to this sitting of the Sub-Committee. | also welcome the Legislative Secretary
and Additional Secretary of Department of Legal Affairs.

Mr. Home Secretary, as you are aware, the main Committee has constituted this Sub-
Committee on the Enemy Property (Amendment and Validation) Second Bill, 2010, to
examine it in detail. You may give a brief presentation on the Bill and clarify the issues raised
in the previous meeting of the main Committee. You may also enlighten us on the following:

According to the Ministry, the purpose of the proposed amendment is to limit the scope
of judicial review by courts, including the Supreme Court. In view of this, whether enactment
of this amendment Bill will stand judicial review?

After your presentation, hon. Members may seek some clarifications.

Finally, I wish to say that the proceedings of the Committee shall be treated as
confidential and it shall not be permissible for a Member of the Committee or anyone who has
access to its proceedings, to communicate, directly or indirectly, to the media any information
regarding its proceedings, including its report or any conclusions arrived at, finally or
tentatively.

With these words, | request you to take the floor.



SHRI GOPAL K. PILLAI: Sir, at the last meeting of the Committee, a detailed presentation
on the Act, its provisions and the changes proposed was made. Subsequently, we have
received a series of questions and clarifications from the Committee. We have received a
gamut of questions. 1 think, literally, for the first time, we had to, in the Ministry, look at the
issue in one sense right from the very beginning. It would be no exaggeration to say that this
subject of enemy property has been given a low priority in the Ministry. One of the questions
asked was: Why was this earlier with the Ministry of Commerce and how come it was
transferred in 2007 to the Ministry of Home Affairs? Unfortunately or fortunately, when the
subject was transferred, | was the Secretary of Commerce. Then, | was posted in the Home
Ministry and the subject was also transferred to the Home Ministry. So, | am saddled with this
issue again.

CONVENOR: Files are following you or are you following the files?

SHRI GOPAL K. PILLAI: Basically, we will come back to you with some historical details,
because some of the old records we are unable to trace at the moment. But, we will get them.
We were told that there was a custodian of Enemy Firms. There was also a Custodian of
Enemy Trading. Therefore, in the earlier orders, it was not only the Custodian of Enemy
Property but also he had an additional charge of Custodian of Enemy Firms and the Custodian
of Enemy Trading. Today, of course, with the enactment of the Act and the Defence of India
Rules not being in force, he is the Custodian of Enemy Property.

When | was in the Commerce Ministry, | know very clearly that we were unable to find
anything in it to be dealt by the Commerce Ministry, because Commerce Ministry was dealing
with trade. Here, we found that we have a large number of properties all over India and we, in
the Commerce Ministry, felt that the Home Ministry deals with the State Governments. So,
Home Ministry would be much more competent to deal with this issue. That is why the
proposal was made and discussed in the Committee of Secretaries. The Committee of
Secretaries agreed and then the Rules of Business were amended in the Government of India
transferring the Custodian of Enemy Property Act from the Commerce Ministry to the Home
Ministry and then the files were transferred in 2007. Subsequent to the files being transferred
here, we found, in the larger context of the Ministry of Home Affairs where people are dealing
with law and order, naxalism, J & K, North East and so on and so forth, this Custodian of
Enemy Property was still getting a very low priority. It was partly because the office was
located in Mumbai. It is an office where you have just one officer and one Assistant Custodian
of Enemy Property based at Kolkata and the rest consisting of two Superintendents and clerks.
So, basically, it is a two-officer establishment. One officer is in Mumbai and one is in Kolkata.

Looking at all issues and the information that has come out as a result -- partly of
Committee's questions -- we are extremely, in one sense, grateful and found that there is a
vacuum in the entire system in which the Custodian of Enemy Property acts.

SHRI G. GOPAL K. PILLAI: One, of course, is the staffing pattern, which is abysmally
low. We are taking steps to fill up the vacancies, create posts, and take the prolonged contract
appointments. | think, for getting the details of the properties, writing to the State
Governments, is not going to work. We will have to appoint, perhaps, Tehsildars, Revenue
Inspectors, village officers and constitute special teams in each of the State. They will look at
the concerned revenue records, etc. and will come back with the details because in the districts
all the officers are busy doing their routine work; and, asking them to give some information



about what was done years ago, is not, again, the State Government’s priority. So, we are
seeing that these appoints are done as soon as possible so that the teams are able to come back
with authentic information.

I will give you an example. The properties, taken from the Chinese in the 1962 wars,

were just a list of the properties, and the notification was issued. After that nobody bothered to
see whether those properties were there, whose properties were these, and so on and so forth.
There was no income from any of the properties. Today, as we are starting to get properties
verified -- most of the properties are not in the hands of the Chinese -- they have gone, possibly
transferred to number of hands. The details are being verified. Related question, which comes
in, with reference to especially the Chinese properties, is the fact that unlike with reference to
Pakistan, where Pakistan seized properties of Indians there and sold them, China never seized
any property of any Indian in China; and, a policy decision will have to be taken whether in the
light of the fact that post-1962, they did not seize any property of Indians whether we need to
seize the properties of Chinese. Those are policy issues that we will, now, have to examine
here. So, these are some of the issues. The other issue, which has also come as a result of the
questions that have been raised, is whether the Custodian of the enemy property be there in
perpetuity; and, whether the Custodian of the enemy property should not have a finite existence
that it takes into account the properties, decides where the properties have to be given to
somebody, and rest of the properties are sold, the money is put into a Trust, decide that 75 per
cent of what was due to those came from Pakistan were given only 25 per cent of their losses,
subject to ceiling, look at it and pay them 75 per cent; then, the balance, which is there, maybe,
goes back into the Consolidated Fund and, then, close this office once and for all. These are
major fundamental issues that have come up as a result of the questions that have been raised
by the Committee and the fact that Ministry has, now, been forced to look at this whole issue in
a much more detailed and comprehensive manner. This is something that we are doing and we
are trying to come back to you at the earliest with some key policy issues and on some of the
matters. | stop here.
SHRI DINESH SINGH: Sir, | am there for the last five years. But ever since | joined
because of the court decisions and follow up, most of the time | have to run around and have to
be present everywhere where | am asked to be present. The manpower problem has, now, been
brought to the notice of the Ministry that because of the lack of sufficient number of officers
the decision-making is being restricted. With these new initiatives, | think, something concrete
can take place in this regard. Based on my experience, when | highlighted the issues to the
Ministry, the amendments were proposed and, now, the Bill is pending and it is under
consideration. Hopefully, something concrete will come out of all these activities. Thank you,
Sir.

CONVENOR: Mr. Bhasin, | hope you have gone through the Bill. The apprehension of the
Committee is whether this Bill will withstand the judicial review or not.

SHRI V.K. BHASIN: Sir, since | am concerned only with the drafting, my learned colleague
Mr. Koli, who is here from the Department of Legal Affairs, will be able to tell something with
authority. But | would like to assist the Committee. | would like to draw the attention of the
hon. Chairman to proposed section 18(b) and the explanation below that at page No. 3 of the
Bill. The jurisdictions of the High Courts and the Supreme Court are of two types — the
ordinary jurisdiction and the writ jurisdiction. | will give you an example of the ordinary
jurisdiction. Under the Company’s Act, High Court has been given certain functions, maybe,
regarding the amalgamation or winding up. So, the ordinary jurisdictions can be ousted by a



law. But the writ jurisdiction or the judicial review, being the basic feature of the Constitution
under article 226 or 227, cannot be ousted. So, the power whether a property is enemy
property or not remains with the courts. Now, | give the floor to my learned colleague, Mr.
Koli.

SHRI R.L. KOLI: Sir, in principle, | agree with Mr. Bhasin that all the orders passed by the
administrative authorities are subject to judicial review. The power of the High Courts and the
Supreme Court cannot be taken away by any statute. Therefore, every order passed by any
authority, whether in the Central Government or the State Government, are subject to judicial
review. Therefore, in my view, whatever orders are passed, all of them can be scrutinized by
the court in exercising the powers under articles 226 and 227, and sometimes wherever the
Fundamental Rights are infringed, the Supreme Court can also take cognizance under article 32
of the Constitution. But, so far as appeal is concerned, it is a statutory remedy. Unless a
statute provides for an appeal, appeal cannot lie to the higher court. But for writ jurisdiction or
the power of court to take judicial review under articles 226 and 227, this cannot be taken
away. This is the basic structure of the Constitution. Therefore, it cannot be infringed.

CHAIRMAN: That means there is a scope for judicial review. Mr. Home Secretary, as far
as the identification of the enemy properties is concerned, as | understand from the papers
available with us, we are still identifying the properties. We have still not identified all the
properties, or, we do not have proof to prove that those are enemy properties. When did you
start this work of identifying enemy properties? By what time you will be able to complete this
whole exercise? How many properties have been identified? How many properties are yet to
be identified? How much more time is required for this because that is a lacuna in the
legislation.

SHRI DINESH SINGH: Sir, as far as properties of enemy nationals relating to Pakistan is
concerned, the notifications dated 10.09.1965 and 11.09.1965 were general and for automatic
vesting. So, they did not specify the properties to be vested, names of the enemy nationals and
other particulars. Then, Custodian was expected to identify those properties and take them
over as enemy properties. Whenever we receive a complaint that certain property is an enemy
property, as per the procedure being followed, the Custodian Office forwards the complaint to
the District Authorities requesting identification of the property in revenue records as to who is
the owner of that property, what is the nationality of that person, whether he is a citizen of
India or he has gone to Pakistan, etc.

SHRI GOPAL K. PILLAI: Sir, let me clarify that it is part of the Annexure that was in reply
to a question -- “the summary of immovable properties.” There are 62 properties that are
Chinese vested. There are 2,049 Pakistan vested properties and there are 1,230 properties
which are under process. We have given a detailed break up, State-wise and also District-wise.

CONVENOR: My concern is, how long will you take to complete it?

SHRI DINESH SINGH: Sir, 1,230 are pending as process cases, which are under inquiry.
As has already been explained, infrastructure and manpower problems are there. So, presently,
no designated officer is in place in Mumbai Office of Custodian, who can give an opportunity
of hearing to the concerned people. We had expected that the District officials would work
for us but, unfortunately, the result was not that encouraging. So, now, in principle, a post of
Deputy Custodian has been created who is expected to pursue these matters and by appointing



detainers, we will quickly get the desired reports from the District Authorities and take a
decision on this.

CONVENOR: How long will it take?

SHRI DINESH SINGH: Sir, if everything is in position, this process may take three to four
years.

CONVENOR: It is a very long time.

SHRI DINESH SINGH: This is because we have to provide opportunities to the concerned
persons. For one property, there are tenants, there are occupants and there are claimants who
claim that property was bought by them, either by sale or by transfer. So, we have to give
them quasi-judicial hearing to decide these cases.

CONVENOR: Moreover, you do not have manpower.

SHRI DINESH SINGH: Judicially, only Assistant Custodian.....
CONVENOR: Otherwise also, there is lack of manpower.

SHRI DINESH SINGH: Yes, Sir.

CONVENOR: Mr. Pillai, are you going to increase the manpower strength or are you going
to depute the District level Custodians or Enemy Property Custodians or Caretakers?

SHRI GOPAL K. PILLAI: Sir, we are going to increase the manpower strength of the
Custodian, Enemy Property.

CONVENOR: By when will it be done?

SHRI GOPAL K. PILLAI:The proposal is with the Ministry of Finance. For the time being,
we have asked them that they can take some people on contract basis, but we hope that the post
will be sanctioned within the next 30 days, before the end of June.  Then, of course, it will
take about a few months for recruitments and filling up the posts. Most probably, they will
take them on deputation. By September, we hope to have all the people in position and
thereafter they would begin the process of issuing notices, hearing the parties, etc.

SHRI DINESH SINGH: Sir, | would like to add that whether it is to be vested in the
Custodian or not, order to this effect has to be passed by a statutory authority. So, hearing has
to be given by a statutory authority, who is appointed by the Government of India. Only he
will be helpful in getting the desired information.

SHRI D. RAJA: | have two, three questions. In one of the last meetings of the Standing
Committee, | had raised one fundamental question: Whether, even today, can we call it ‘enemy
property’ or ‘enemy nationals’? Maybe, the properties belong to Pakistani nationals, Chinese
nationals and for that matter, some other neighbouring countries. Can we call ‘enemy



nationals’ or ‘enemy properties’ at this point of time because it has a political dimension also?
Our country has moved far away from 1947 onwards. So, | raised that question. Can we find
out some other phrase or some other legal term? That is one issue and | am raising it again,
because, it has a political dimension. So, whether we can use ‘enemy national’, ‘enemy
property’; we will have to think about this seriously. This is number one.

Number two, I think the Ministry of Home Affairs has brought this Bill for a simple
reason and that is this. It is the understanding of the Home Ministry that there have been
judgements by various High Courts and the Supreme Court that have adversely affected the
powers of the Custodians or the CEP, Government of India. This is what | understand. The
whole exercise has been done because you think some of the judgements are adversely
affecting the powers of the Custodians. Once you went to court for a review petition and that
was dismissed. After that, | understand the Ministry of Home Affairs implemented the
judgement of the Supreme Court. But the Government promulgated an Ordinance on 2™ July,
2010. Is it not a fact that that Ordinance has undone the implementation of the judgement in
letter and spirit? How do you look at it? If you can throw some light to explain this in detail,
the Committee will have the benefit of what the thinking of the Ministry of Home Affairs is.

Then, lastly, you were talking about some fundamental issues. How long can this
Custodian continue? Can this whole thing be brought to an end? So, what is the thinking of
the Home Ministry?

SHRI GOPAL K. PILLAI: In so far as the term “Enemy property’ is concerned, | agree with
you that in a sense, calling it ‘enemy property’ meant at a particular point of time, when there
was a war on — 1965 war and 1975 war. | think historical and international provisions are
there that if there is a war on, properties of the enemy nationals can be confiscated. There is a
type of provision which is there all over the world. Internationally, everybody does it. When
there is a war on, most countries have done it. | think during the Second World War and so on,
people had the powers to take over the properties of enemy nationals, companies, firms, etc.

As regards the other question, | think, for us, it is important to bring this to a finality.
You cannot keep on managing these enemy properties for ever, because the war is over now.
There is a timeframe by which we have to take a decision. In case of India and Pakistan, there
are Indian nationals who have suffered and who have to be compensated. You compensate
them and the rest of the money goes to the Treasury and then you close the chapter so that you
no longer have anything like the ‘enemy property available’, which is what in one sense
Pakistan has done. Pakistan just sold off the properties and closed the matter. So, there is no
enemy property in Pakistan, but we are still continuing with it because we have not been able
to find a closure to this. | think we have to find a closure to this at the earliest.

SHRI GOPAL K. PILLAI (CONTD.): 1 think, one of the reasons why in one sense the
Ordinance and the Act has come is because we are finding that the courts’ are interpreting it
differently, and that is why the words come ‘custodian of enemy property’ . They have taken
the word *custodian’ to mean that you are only keeping custody and the property belongs to
somebody else. | think we are saying that once it is an enemy property, it belongs to the
Central Government. The Central Government will then auction it off and distribute it to the
people who have otherwise suffered by the enemy action and the rest goes into this thing. |
think that is where the fundamental difference comes. We are not using the word ‘custodian’.
It is actually the owner of the enemy property and therefore we don’t want the enemy property



to be given back to other people, because, then, there is no way you can compensate the people
who have otherwise suffered, the Indians who have suffered as enemy, whose properties have
been taken over. That is one of the fundamental reasons. The courts have taken that view and
the Government’s view was that that is not so.
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SHRI GOPAL K. PILLAI: 1 think the Legal Secretary could clarify this aspect. But, | think,
primarily, where a Supreme Court decision was already in place, we didn’t want to overturn
that by the Ordinance. We didn’t want to make a retrospective legislation but a prospective
legislation. That was primarily the reason.

SHRI V.K. BHASIN: Sir, the procedural aspects usually are given the prospective effect and
others are given the retrospective effect. Therefore, it has been said, ‘..same as otherwise
provided..”, because there are in-built clauses which will come into effect from the prospective
date. So it was provided for that. That was the reason.
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SHRI GOPAL K. PILLAI: Sir, it is not to give benefit to any specific individual or
otherwise. It is with reference to a particular Supreme Court Judgment which had been made
earlier. So, where | have already returned the properties to somebody, I didn’t want to have
that opened retrospectively. Where something had already been done, then I will have to go



back and again take back the properties from them. That is why they are saying that we wanted
this Ordinance. It was brought to the notice of Government that by giving it retrospective
effect, you would have a situation where you will have to reopen and take back property which
has already been returned as per the Supreme Court judgment and that creates far more
complications. Therefore it was suggested to make this Act prospective and not affect those
where you have already complied with the decision of the Supreme Court. That was the
primary purpose.

DR. V. MAITREYAN: You spoke about the recruitment of manpower. You said that there is
a proposal which the Finance Ministry is expected to clear by June. What is the exact number
of recruitment you are talking about? Is it spread across all the States? Whether the enemy
properties are scattered all over or are they restricted to some States? If they are restricted to
only some States, then your recruitment is going to be with reference to only those States.

Secondly, after the enactment of this Act in 1968, have you handed over any property
to anybody? Do you have any details on that?

SHRI GOPAL K. PILLAI: Subject to final verification, the Custodian says that wherever
they have taken a decision that the property is not an enemy property, those properties have
been returned; but wherever they have taken a decision that it is an enemy property, those
properties continue to remain with them.

DR. V. MAITREYAN: There are two aspects. How many properties have now been
classified as not belonging to the enemy jurisdiction and have been handed over? The second
is, even if you have classified them as enemy property -- from 1968 we are now in 2011 -- why
is it taking such a long time to take a decision on that? It is 50 long years.

SHRI GOPAL K. PILLALI: Sir, some decision has been taken. A total of 1113 properties have
been decided as ‘enemy property’ and we have got 1230 properties which are still under
process of examination and that process has got very slow because there is not enough staff.

DR. V. MAITREYAN: What have you done with these one thousand and odd properties
which have been classified as enemy properties?
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DR. V. MAITREYAN: You have not even sold them.

SHRI DINESH SINGH: Sir, we are receiving rents/income from some of the properties and a
number of properties are before the court, challenging the vesting certificate and all that. In
certain cases, status has to be ascertained by physically verifying them and taking control in a
physical way certifying that we have taken control and then we have to give it on rent, etc.

Y ST AW : T A I A 3T I@T @19, ST IR oNaTel) oileT @ @ &1 ST Adoid Ig ¢ 6
a8 I AT @ W/ &2

SHRI DINESH SINGH: Sir, the factual situation is that the properties are immovable
properties. Particularly, in immovable properties, there must have been some resident even



before the vesting took place. So most of the premises are tenanted even before the vesting
took place, and, as such, the tenants and occupants are only paying at the old rates of rentals.
However, where it could have been possible, nominal increases have been made in rents.

SHRI GOPAL K. PILLAI: They continue to pay to the custodians as the owner, not to the
original person.

DR. V. MAITREYAN: What is the number of exact recruitments and how are they
distributed? The reason why | want to know about it is because you said that the proposal is
with the Finance Ministry.

SHRI GOPAL K. PILLALI: Sir, we will give you the details.
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ot IMarer &, Weals : 3iT=ax fear & f6 57 37 argw &3 ay difdar vae  will be applicable.

CONVENOR: | was going through the background note and under the heading Proposed
Amendment of the Act you mentioned 'till a decision is taken for extinguishment of the Act.’
Do you foresee a time-frame of extinguishment of this Act?

SHRI GOPAL K. PILLAI: It may take five years' time. If it is done in three or four years'
time when all the properties are disposed of and nothing is left, then the office should be
abolished.

CONVENOR: But he is saying that it may take two to four years just to identify whether it is
an enemy property or not. Suppose they identify that 1200-odd properties are not enemy
properties, automatically the office will be closed. But if they identify that the properties are
enemy properties, then what?

SHRI GOPAL K. PILLALI: Then a policy decision will be taken as to what is to be done with
this. Today, we have not taken that decision whether you are going to dispose of the
properties or whether you are going to put them into a trust fund or going to give 75 per cent
compensation to those who did not get ex gratia of what they lost in Pakistan or Bangladesh
and then the balance would go into the Consolidated Fund of India and then the matter will be
closed. There will be residual court cases which will continue for which we can keep skeleton
staff. The disposal of entire property may take five years, but it depends on how much staff we
get.

CONVENOR: Is there any cash in the custody?

SHRI DINESH SINGH: Presently, approximately Rs.270 crore have been collected by way
of income and it is cash.

CONVENOR: Is there any proposal to make a corpus fund and to invest in the Government
security?

SHRI DINESH SINGH: We are already doing this. As per the provisions in the Act, we are
investing it in Treasury Bills and we are in the process of identifying Government securities
where we can invest it.

CONVENOR: How much money have you invested in the Treasury Bills?

SHRI DINESH SINGH: That is done on rotational basis. For example, for one year we invest
it and then again we reinvest it.

CONVENOR: So, the whole amount you have put in Treasury Bills. Thank you Home
Secretary, Legislative Secretary, Additional Secretary and Custodian. We will call you again
after meeting respective officers of different States. We will hear them and again call you
before finalizing our report.
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CONVENOR: | welcome Hon. Members to this sitting of the Sub-Committee. Today we are
going to hear the Chief Secretary of the State Government of Goa.

Friends, | would like to inform you that pursuant to the decision taken in the meeting
of the main Committee held on 30" June, 2011, the Chairman, DRSC on Home Affairs
requested the hon. Chairman, Rajya Sabha for extension of time up to the first week of Winter
Session of Parliament, 2011, for presentation of the report on the Enemy Property
(Amendment and Validation) Second Bill, 2010. However, hon. Chairman, Rajya Sabha has
granted extension only up to 31st August, 2011 for the same.

Since, we have very little time at our disposal, we have to work at a fast pace.

You may recall that the Sub-Committee at its first sitting held on 11th May, 2011 had
decided to seek written comments of all the State Governments wherever enemy properties are
situated in the first instance and also if felt necessary to hear Chief Secretaries of some State
Governments. Permission of hon. Chairman, Rajya Sabha was sought which was accorded.
The Secretariat accordingly had written to respective Chief Secretaries on 2™ June, 2011 for
comments.

The Secretariat, while reminding the Chief Secretaries of concerned States in its written
communication dated 22" June, 2011, had already mentioned that if the comments of the State



Government were not received by 30" June, 2011, it would be presumed that the State
Government has no comments to offer on the Bill.

I may also inform you that in response to our communication, only four States have
responded so far. Out of these four, two States/UTs, namely, West Bengal, and Daman & Diu
have sent their comments and other two States namely Karnataka and Bihar have only
forwarded their communication to concerned Departments of the State Governments. The
Secretariat had prepared a questionnaire on the subject and sent to the Ministry of Home
Affairs, and written replies received have already been circulated to you. The Secretariat had
also sent all the relevant memoranda received from the public/stakeholders on the Bill to the
MHA for its comments. The comments so received from the Ministry have been circulated to
you. Besides this, the Secretariat has also circulated various other papers received from the
Ministry of Home Affairs.

I hope the Members have gone through the papers.

For today's meeting, Chief Secretaries of West Bengal and Goa have been invited. West
Bengal Chief Secretary has expressed his inability to come today due to his prior engagement
due to a Tripartite Agreement proposed to be signed among the Government of India,
Government of West Bengal and the Gorkha Janamukti Morcha in Darjeeling on 18" July,
2011 where he is required to attend. We have given permission to him for being absent. He
will be called in the meeting of the Sub-Committee on the 27th July, 2011.

Today, the Chief Secretary of the Government of Goa has come for the meeting.
Besides Chief Secretary, we have also invited Law Secretary, Legislative Secretary of the
Government of India and a Joint Secretary level officer from the Home Ministry to assist the
Sub-Committee in case of any clarification. All the officials have arrived.

Now, if you permit me, we may invite the Chief Secretary, State Government of Goa
and other officers.

CONVENOR: 1, on my own behalf and on behalf of the Sub-Committee, welcome the Law
Secretary, officials of the Legislative Department, the Chief Secretary, Government of Goa and
the Joint Secretary, Ministry of Home Affairs to this sitting of the Sub-Committee. Mr. Chief
Secretary, as you are aware, the Enemy Property (Amendment and Validation) Second Bill,
2010 has been referred to the Department-related Standing Committee on Home Affairs.

The Committee has constituted this Sub-Committee on the Enemy Property
(Amendment and Validation) Second Bill, 2010 for making a detailed study of the Bill. As
your State has several enemy properties, the Sub-Committee has decided to hear your views on
the provisions of the Bill, particularly the management of enemy properties in your State. You
may give the comments of your State briefly on the Bill containing the description of enemy
properties situated in Goa.

After your presentation, Members may seek clarifications.
The proceedings of the Committee shall be treated as confidential and it shall not be

permissible for a Member of the Committee or anyone who has access to its proceedings to
communicate, directly or indirectly, to the media any information regarding its proceedings,



including its Report or any conclusions arrived at, finally or tentatively, till its Report is laid on
the Table of both the Houses of Parliament.
With these words, | request you to take the floor.
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State Government?
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CONVENOR: Mr. Bhasin, can you throw some light on it? These are cases where the
property is falling under the State Agriculture Land Tenancy Act. But that land belongs to the
custodian who is the controller as per the Enemy Property Act, 1968. Which law will prevail
over that property?

SHRI V.K. BHASIN: Though I am not officially competent, | can give you the legal
position, with whatever little knowledge | have got. Under the scheme of the Constitution, as
the hon. Members are aware, there are List I, List Il and List I1l -- whenever a State legislation
comes in conflict with the Central legislation, the State legislation, to that effect, is deemed to
be revoked, and the Central law prevails there. Now, even in the case of Goa, my feeling is
that the same situation should apply because | do not find any special provision as such. |
remember, about a few years ago, we amended the Income Tax Act relating to Goa. There is a
particular system of Goa family, just like we have the Hindu Undivided Family, and we
amended the law and gave effect to local traditions of taxation. If that had been possible, they
would have done it by themselves. Taking cue from that, | am of the view that the Central law
should prevail.

SHRI S.R. MISHRA: In case of overriding effect of this Act, | think there is a provision in
the old Act, 1968, which says, "Notwithstanding anything contained in the existing Act, this
Act will prevail."

SHRI SANJAY KUMAR: Taking this opportunity, | would like to put across a point. An
amendment was made in the Goa Land Tenancy Act in 1978 where they made them 'deemed
owner'. Now, in this case, we do not know whether we should ask for rent from the custodian
who is the legal owner of the property. People, these 18 people, who are using this land,
should we ask them to pay rent? Otherwise, they will claim that they are the deemed owners.
We are not able to understand this point and we do not know what to do.

SHRI V.K. BHASIN: Sir, as per Section 22 of the Enemy Property Act, 1968, the provision
of this Act shall have effect, notwithstanding anything inconsistent with any other law for the
time being in force. | would also like to submit to the hon. Committee that if we see the
special provisions in the Constitution with respect to Goa, | do not find any such special
provisions or privilege being given to Goa. So, the normal scheme of allocation of subjects
between the Centre, States and Union Territories should prevail.

CONVENOR: The point is that you must address this issue, do an introspection on the basis
of the present legislation and see whether the deemed ownership right will go away or it will
remain. So, you have to take legal opinion, not only from the State Government but also from
the Government of India, in respect of these 18 cases giving description of the property. All
these properties have been identified and called as Enemy Properties. But, under the State law,



you have given them the ownership. But as per the Central law, it cannot continue as a deemed
owner of the property, as it has the status of enemy property.

CONVENOR (contd.): So, it should go to the custodian. The custodian can give a patta or
rent agreement, etc. On that, you need to take a legal opinion from the Government of India
and your State Government can also give an opinion and ultimately come for a settlement. But,
give this reply to us within 15 days’ time.

SHRI D. RAJA: Out of 120 properties, how many buildings and open lands are there? Give us
that detail.

SHRI SANJAY KUMAR: Sir, mostly they are lands only. These details we can furnish it. We
will segregate from the list we have already given to you and we can furnish the list.

N AR AW T, U ST T AT FAT wé\dlll T THST F U Ao FollIR Ta61 af IS
o TohdsiT WI9El & 39en! I fAar &2 319« StelT foh &Y & fAear &, a1ehT UTaérat fohad-fohet
AT g E g IR AT I P IC AG S &2

SHRI SANJAY KUMAR: Sir, actually in other cases we have not finalised the revenue lease
deeds with them. The lease deeds are not finalised because in the Revenue Department we
have only now shown them.

CONVENOR: It is because the concerned authorities were not aware of the existence of such
legislation till the Supreme Court judgment. The State Governments were not aware of the
legislation or the power of custodians. They have come to know only recently after the

Supreme Court issued orders; then directions were issued. Then the District Magistrates were
made deputy custodians.

A ST QT T, A A E W e

TAIST: ST aT @ §, 3eoie o e g Rrargem| AT s A G W7

A HTT FAN: T, A FA A E, [ 8, 1992 T I LT WEI W, T Do Haw |
LT f3eFle | AT AR & &

A T FAR: Afehet, T, SRl FAHF H g1 ...

ST STI-YSdTel TgT &l g |

A T FAR: T, AT é‘éﬂé‘rg’@%aﬁéml

A AT AW ITIHT FAT ST &, el e Y o912 S ol Aelell TRT, T & F& oY
Y=g 3Tl =R



SHRI SANJAY KUMAR: Sir, | request you to allow us six months’ time.

TS 6 HLH ol 761 81 WehdT| ST, 3T Fgd § foh 3ol H0H Tgel & 3, e Y
g S foEe §, Y ITaeTdie 3T Sf3ar & Aol §, AT aNar the first case is of Michael Disoza,

occupied by an Indian co-owner.

SHRI SANJAY KUMAR: Sir, up to 2004 were only 50 cases.
TS TE F3FIT 3 10-01-2009 H |
A G FAR: S, W

TSI : T 391 S 3 Fordly g5 &, Fiereh @y walieie garm g, ag fohdll o &2 2009 A &,
fordiY o Ty 2011 I &, foRdY & A1y 2015 I &, fhdT & T1Y 2014 I §1 Ig 3T oT
T ol AT g3 &l

SHRI SANJAY KUMAR: Sir, give us whatever time you feel appropriate. We will come
back with the information you ask.

A AT AW A8 Fo Rachsr dr 0t gialt, fF=18 Hehy Y 3111 g 7 ar 3maenr sft
ST B19TT, Frifeh 3T SITeTdl & feh 3ToTehel MdT Ueh WISH wllehelel &, TREC TIC & |

ﬁmw: i, 31 78T ATSg 8191, 98T & AIST SATeT &1 31T a1fg Ul | agree with you.
HTSTeh: SIET 311967 T, AT HToTd o U1 3T SAhT WIIcioT & |

SHRI SANJAY KUMAR: Sir, | am just saying, 379R HSeq 3= 8o, dr 4&1 Samer
A9 But, we will come back with an exact information.

CONVENOR: But, we need to submit the report by 31° August.

SHRI SANJAY KUMAR: Sir, we will try to come back even before that.

AT Hor ST ogr 6 g3 15 o & 3ieT STa1e Aoi| 39 af B3feae afaeee §
122 WL § arer f3fEgee & I, 378 SATET AT Mar 7 §, T13Y aar H e § | AT aar
H 3 39k 3T TSR §, TSR &, ISR &, 399 3T s ff foee ¢ & ik 3 gar

&Th ddTT as quickly as possible. dF within 15 days we expect a reply from the Goa
Government.

SHRI SANJAY KUMAR: Yes, Sir.



HANSTH: 3TIehT R FS gl 5|
A TSI AR T, gANT S Pl AT, you asked us to go to the Law Department. We thank
you for the suggestion.

FArSTh: ol f3UTHT & IdT Hel & folT, Igel 31T 3T6lT FCT Iaetde & fSurcae & o
g, ¥ fBurtde &1 St ifas §, a8 oo Iaeide & o 3urdde & aAfav, 3adH
e gt off ATV | g3 REY YA T STocT @ STocT 3R RUIC 317 Th, Teh 3Nz
&1 Th| 3R 3T9aT SeTeht S8 3iTerT f3eFera foma g3 § 3isX & wee o, dr o 3ot 39
SNTEHIS T TSI, ITSTC hadT TSI, BT Tehcll & THFTeIl H olelT IS

SHRI D. RAJA: You said that the Portuguese nationals migrated to Pakistan. How many of
them?

SHRI SANJAY KUMAR: Sir, | am not very sure. When | said that what | meant was that
they all migrated from India when it was under the Portuguese occupation. Many went when
India was not even independent. Some went after India got Independence. But, Portuguese
went under the subjugation of Portuguese. If you want a detailed note, we can send it after
working out.

CONVENOR: Yes, you can send us. Why | am saying this is that there are other problems
also. Recently some people came to me from Goa. Their relatives migrated from Goa to
Pakistan. Then, from Pakistan to Canada. Some families are still in Pakistan. So, some children
have passport mentioning their birthplace in Pakistan. So, they are not getting visa to come to
India although their half-family stays here in Goa and quarter-family stays in Karachi and
another quarter-family stays in Canada. They are facing such problems. I discussed with the
RPO and got the problem solved. But, this problem is being faced by the common man. If we
can get details, we can take it up.

You can take an opinion from the Advocate General of your State or from the Attorney
General of India.

I thank you very much for coming all the way from Panjim to Delhi to depose before
the Committee. As asked, please submit the required papers within 15 days’ time and pursue
the cases. In the meantime, examine the Supreme Court judgment too whether the spirit of the
judgment is applicable into the cases. See if you can give justice to the people. The main
purpose is that. Thank you once again.

Join us over a cup of tea.

A T FAR: T, H 39 AIYAT T TRE F 3R 3T TRE T IR F2AT T AT
TSTIT T YIdTe, Il gul 39T it gt fem, WWW@WWQHﬁ?TaﬂTSﬁW
T Shgl 31T g, 3Th! 8 §H THT UX TATHC FHed ohl HITAL YT | Thank you, Sir.
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CONVENOR: Hon. Members, | welcome you to this sitting of the Sub-Committee.

You may recall that the Sub-Committee, at its last sitting, held on 19th July, 2011, had
heard the Chief Secretary of Government of Goa on the Enemy Property (Amendment and
Validation) Second Bill.

Today, we are going to hear the Chief Secretaries of National Capital of Delhi, West
Bengal and Uttar Pradesh on the Bill.

Besides the Chief Secretaries, we have also invited the Law Secretary, Legislative
Secretary of the Government of India and a Joint Secretary level officer from the Home
Ministry to assist the Sub-Committee. All the above-mentioned officials have arrived, except
the Law Secretary who has deputed one Sudhir Ranjan Mishra, Deputy Legal Advisor.

Now, we may invite the Chief Secretary of Government of Delhi first.

CONVENOR: I, on my own behalf and on behalf of the Sub-Committee, welcome Law
Secretary, Legislative Secretary of the Government of India, Chief Secretary, Government of
Delhi and Joint Secretary, Ministry of Home Affairs to this sitting of the Sub-Committee.

Mr. Chief Secretary, as you are aware, the Enemy Property (Amendment &
Validation) Second Bill, 2010 has been referred to the Standing Committee on Home Affairs.

The Committee has constituted this Sub-Committee on the Enemy Property
(Amendment & Validation) Second Bill, 2010 for making a detailed study of the Bill. As
your State has several enemy properties, the Sub-Committee has decided to hear your views on
the provisions of the Bill, particularly on the management of enemy properties situated in the
NCT of Delhi. You may give your comments briefly on the Bill containing the description of
enemy properties situated in Delhi.

After your presentation, Members may seek some clarifications. But | would like to
inform you that the proceedings of the Committee shall be treated as confidential till we submit
our Report to the Parliament and nobody, including Members or Officers, is supposed to
divulge anything outside, directly or indirectly.

I request you to make your views before the Sub-Committee about the enemy
properties that are situated in Delhi.

SHRI P. K. TRIPATHI: Good afternoon, Sir. In Delhi, we have been very meticulously
following the directions of the Custodian of Enemy Properties and we have even banned
registration of properties which have been declared as enemy property by the Custodian
because there are cases where some registration had taken place.

Now, we welcome the proposed Bill, namely, the Enemy Property (Amendment and
Validation) Second Bill, 2010. We have gone through the contents and we are fully in
agreement with it with some minor modifications.



The first modification which we are suggesting is that, as far as rent fixation is
concerned, we want the word “periodically” to be added so that the rent can be revised after
every five years. The Supreme Court has also in various judgements accepted that the rent can
be revised periodically. This is clause 5, amendment of Section 8.

The second suggestion relates to clause 6. The properties which are sold should also be
registered. Mere sale certificate is not enough. There should be a provision that they should
be registered within ninety days and, for reasons to be recorded, the Custodian may extend the
period for 180 days. But there must be registration of these properties on sale. One is that our
record is updated and the other is that we also get some revenue. We don’t get stamp duty if it
IS not registered.

The third suggestion that we are making is in relation to section 15(2) of the Act, where
we want the proposed fine of Rs.500 to be increased to Rs.5,000. These are the only
suggestions which we have on the Bill. We agree with all the other provisions of the Bill.

There are some problems which we are facing in the implementation of the current
system. One is that there are no rules at the moment. There is a need to frame rules which is
very important. Now section 3 of the Delhi Rent Control Act provides that this will not apply
to the Government properties. But the courts are entertaining cases. So, there should be a
provision in the amendment that the properties which were declared enemy properties should
be treated on a par with Government properties. Otherwise, there will be a lot of litigations in
the courts because the courts are immediately entertaining such cases and a lot of time and
energy is getting wasted in this process. Of course, we welcome the empowerment of the
Deputy Custodian and we have only one district which is affected in Delhi. Out of the nine
districts only one district has all the enemy properties.

CONVENOR: How many disputes are there?

SHRI P. K. TRIPATHI: There are disputes. As regards the total number of properties in
Delhi, the owners are 74 and at the moment there are 12 income dispute cases and there are 14
declared court cases.

CONVENOR: You don’t have much problem in maintaining the enemy properties.

SHRI P. K. TRIPATHI: All the properties are already in the occupation of somebody.

CONVENOR: So, there is no problem. Is there any property which has already been taken
over by the Custodian in Delhi?

SHRI P. K. TRIPATHI: There are 11 properties which are taken over by the Custodian.

Y ST AW : 39T FET 8 fOF 74 enemy properties &, A FoRT ST &7 FAT B2

# hoh. B : T, 74 § 3R 39 & 36 F 90T IoT (@&T 6| Ueh dT8eilol § 3R 37 Aol
HreEl mﬁﬁllﬁm%ﬁmﬁﬂﬂa%,mﬁméégcﬁl



Y SRS AW ;39! 399 {€ dr [ReIar gram?
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STl €, AT 36 3 oY WA <l T8T & | 3187 3579 Custodian T &1 I8 el T & |

A TH.TH. HEAT : SHHT FIHH HFTeT TeT §37 &2
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# S AWT ;. g8 Custodian T FHIAT 872

#t & U ;. S, 98 Custodian 3T T &1 379 3egiel [SFoidR fhaT &1 ST §AN Central
Delhi & ST ADM headquarters, &, 3s7hl 3egleT empower & f&aT g T he will be ex-officio.
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suit & SR F IS 3R FTFTPRY AT &1 39 “not known”, “not known” e for@r &1 &1
HTYeRT ST 87 3MTaeh! fohdll o shreTel OX forent & & o arg Wil f8eeges g, suit
No. 3d=1T forg fem, 38T 9 319 39T FETHT ST @ & | 3T SId 3o dhIc hla ST folee
oIS oY, TP WA T Tgol T 3196 3791 TARIRAT Hr S35k o 2? 39 arferamie 7
ST 3¢ 8 dl 3T 3T I 319 378 Ig TaTe [T AT fF not known ST AdSI T 8§72 You
have mentioned, date of submission, not known; date of hearing, not known. 8T Hdcld 1
g31?

SHRI P. K. TRIPATHI: We will update the information. We don’t want to give anything
wrong to the Parliament. Whatever information that we have, we have given.

SHRI S. S. AHLUWALIA: That means you are not updated.

#r AT AW : 37T S, SHHT FAT A §34T%"ﬁ?$o1cr?l RE T HG H IS AT & oTar
&7
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g3t €, 3% THT 39er for@r, the words ‘five hundred rupees' shall be substituted by the
words 'ten thousand rupees'.

CHAIRMAN: The Government has not proposed anything.

SHRI S.S. AHLUWALIA: Yes, the Government has not proposed anything, but he is
suggesting. The words ‘five hundred rupees' actually existing rupees five hundred &1 Tor@r

§34T & T "On and from the date of which the Enemy Property (Amendment and Validation)

Second Bill, 2010 receives the assent of the President, in Section 20, sub-section 3 of the
Principle Act, for the words 'five hundred rupees' the words 'ten thousand rupees' shall be

substituted. Wﬁl‘@TgﬁT g1 R 3Tuer R Felier 4 & forar fr A Ig & 1 If any

person fails to submit the return under Section 15 (2) or furnishes such return containing any
particular which is false, and which he knows to be false or does not believe to be true, he shall
be punishable with fine which may extend to five hundred rupees.

3EET : AT ol9TdT & T 3T 3HeHT T YT 3 AT B

A TH.TH g : 3= 5000 FET| H TE g T § o A9 579 FafaAerT fomam, aa
39 gl o g & & 9 §9R WWW@WWWW%@T@@T%I CEGIEAED
3T G IR hdeh 778t 31T

CHAIRMAN: We don't want to trouble you. Please prepare yourself and come back again.
Meanwhile, within seven days, please send an updated report.

SHRI P.K. TRIPATHI: Yes, Sir.

CHAIRMAN: I, on my own behalf and on behalf of the Sub-Committee, welcome the Chief
Secretary of West Bengal to this sitting. As you are aware, the Enemy Property Bill has been
referred to the Department-related Parliamentary Standing Committee on Home Affairs. The
Committee has constituted a Sub-Committee on The Enemy Property Bill, 2010 for making
detailed study of the Bill. As your State has several enemy properties, the Sub-Committee has
decided to hear your views on the provisions of the Bill, particularly on the management of
enemy properties situated in your State. You may give the comments of your State briefly on
the Bill containing the description of enemy properties situated in West Bengal. | would like to
remind you that the proceedings of the Committee are confidential and have not to be divulged
to anybody. Now you can make your presentation.

WITNESS: Sir, in West Bengal, we have 377 enemy properties spread over 13 districts and
Kolkata. In Kolkata, the number of enemy properties is 121 and in 13 districts taking
together, the number of enemy properties is 256. Out of these, the income receiving properties
are 165; the number of declared cases is 19; the number of processed cases is 119 and the
number of court cases is 74.

The District Magistrates are the Deputy Custodian of enemy properties and they work
under the supervision of the Custodian of enemy properties. As far as the State Government is



concerned, I must admit that not much attention has been paid to this subject. But now we are
reviewing the matter with the District Magistrates. We have found that in many cases rents are
in arrears. Of course, the details are available and the records are being maintained. We have
instructed the District Magistrates, in accordance with the guidelines issued by the Custodian
of enemy properties as well as the Ministry of Home Affairs, that there should not be any
registration in respect of the enemy properties; the records must be in the name of the
Custodian of enemy properties. All these instructions, we have issued. Just to monitor the
things centrally at the State Headquarters, we have formed a Committee comprising the Home
Secretary, the Land Reforms Commissioner and the Inspector General of Registration so that
these fraudulent transfers, etc. do not take place. This is what we have done so far.

As far as the Bill is concerned, we have intimated that we are in agreement with various
provisions of the Bill. Only there is one minor point because this is not there in the Second
Amendment Bill. In the original Act, in Sections 20 (1) and 20 (2), there is no mention of the
quantum of fine that can be imposed. In all other cases, the quantum of fine and the period of
imprisonment have been mentioned. | think in the legislation, both the quantum of punishment
and the quantum of fine that may be imposed for violation need to be mentioned. We have
made this suggestion that these two Sections may also be amended mentioning the quantum of
fine.

SHRI S.S. AHLUWALIA: Is it not there in the amendment?

WITNESS: It is not there in the amendment. Of course, in sub-sections 3 and 4, this quantum
of fine has been mentioned and this has been amended also. The other thing that | would like
to draw your attention to is regarding explanation to Section 6 regarding transfers.

WITNESS (contd.): In Section 3, there is an explanatory clause saying, “It shall not include
transfers through oral will or oral gift.” The point is that all the transfers are then invalid. Is
there any need for putting this explanatory clause?

These are the two submissions which | wanted to make. We would require a little more
time to make a detailed survey of the enemy properties in the State, their present status, the
present occupants who are, actually, occupying these properties, the condition of the
properties, etc. As | said in the beginning, not much attention has been paid from the State
Headquarters. But now that we have formed a Committee comprising Home Secretary, Land
Commissioner and Inspector General of Registration, we will do it within a reasonable time.

CHAIRMAN: By how much time?

WITNESS: Three months maximum.

CONVENOR: The Home Ministry, through its Notification, has said that you should
designate your District Magistrate as your Deputy Custodian. So, if they become the Deputy
Custodian, and under the command of the District Magistrate, huge machinery is there, then,

why would you need three months?

WITNESS: Sir, we would, certainly, try to do it in less time. But three months is the
maximum limit.



CONVENOR: | can understand the complex case of West Bengal where the Chinese
properties are also there, in addition to the Pakistani properties. What we have got in our
record, which we got from the Home Ministry, is that there are 397 properties; out of these,
Chinese-vested properties are 27 and Pakistani-vested properties are 205, and the process is on
for ascertaining the remaining 165 properties. As you have said, you need to have a proper
inquiry as to whom these have been rented out or vested the properties to, the condition of the
properties, etc. We also want the details of the 205 properties vested with the Pakistani
nationals, and the 165 properties, on which the process is on.

CHAIRMAN: So, you said that you will take some time to collect all the information and
then send it to us. You have only given the list of enemy properties in Kolkata, but not in the
entire State.

WITNESS: We will send it.

CHAIRMAN: And the position of each property, how many properties are there before the
Courts, etc.

CONVENOR: Also how many properties are in possession of the Government, where there
are Government offices? Is the Nizam Palace an enemy property?

WITNESS: | will have to find out. Of course, the Government Guest Houses are located.
CONVENOR: That we know. | want to know whether it is an enemy property or not.

CHAIRMAN: You have asked for three months’ time. Try to send the information as early
as possible. | may give you time. But our Chairman, Rajya Sabha, may not give time. That is
the problem.

CONVENOR: You have a huge task before the Government. | can understand that with the
new popular Government in the State, you want to revisit the whole issues. But we are on a
limited point. Parliament is on a limited point. This Amendment Bill is there. We want to
know the present position. In the confessional statement, you said that it was not taken care of
properly, and that you want to enquire into it. Simultaneously, we want to know the status of
the properties. You may give that information as early as possible, because we want to submit
our Report by 30™ August. Thank you.

CHAIRMAN: I, on my own behalf and on behalf of the Sub-Committee, welcome the Chief
Secretary of Uttar Pradesh to the sitting of the Sub-Committee. Mr. Anoop Mishra, as you are
aware, the Enemy Property (Amendment and Validation) Second Bill has been referred to the
Department-related Parliamentary Standing Committee on Home Affairs. The Committee had
constituted the Sub-Committee on the Enemy Property Bill to make a detailed study of the Bill.
This Sub-Committee has felt that since a large number of enemy properties are located in Uttar
Pradesh, particularly, at Lucknow, Sitapur, Lakhimpur and other areas, we should hear the
Chief Secretary, the Government of Uttar Pradesh. Firstly, you may give your brief comment
on the Bill and later give description of enemy properties situated in the State and management
of the enemy properties.



CHAIRMAN (contd.): After your presentation, hon'ble Members may seek some
clarifications. The proceedings of the Committee should be treated as confidential and are not
supposed to be divulged outside till we submit our report to Parliament. Please recall that last
time we could not hold our meeting because of your inability to send the note and also to
attend the meeting. The Chairman, Rajya Sabha has given time to the Committee only up to
30" of August. That being the case, we need all the information from the States, particularly
from the State of Uttar Pradesh, because a large number of properties are located in that State.
Now, please make your presentation and afterwards we will seek clarifications if there are any.

SHRI ANOOP MISHRA: Mr. Chairman, Sir, we have circulated our comments. | will
briefly go through the comments of our State Government and, then, explain the status of
enemy properties situate in the State of U.P.

Sir, our submission with regard to the Bill is that it seeks to introduce amendments in
Section 18 and 26 by insertion of Section 26(1) and provisos in Section 18. Essentially, these
amendments lay down that if the owner of the enemy property has been a citizen of this
country since birth or his heir has been a citizen by birth and the heir establishes through the
due process that he is the successor to the enemy property, then, in these two cases, in all cases
where the divestiture has been done other than Section 18, they would automatically re-vest
with the owner or the heir as the case may be. The submission of the State Government is
three-fold.

Firstly, these provisions are made on principles of reciprocity. The status of enemy
properties as situate in Pakistan is that in 1971 the Government of Pakistan had sold all enemy
properties and they had not followed any of these procedures.

So, our first submission is that if we were to follow the principle of reciprocity, then,
there should be no such provision being incorporated here. Our second submission is that
before this Bill, which is a replacement Bill for Ordinance 124 -- for that effect we have
circulated with our comments a letter from our Counselor in Islamabad written in 1986 -- was
introduced, earlier Ordinance 4 of 2010 was promulgated which was allowed to lapse. Our
submission is that the provisions of Ordinance 4 of 2010 are valid provisions and they protect
the interests of both the State and the nation. Having said that, Sir, here is a letter from Shri
A.K. Doval who was then the Counselor in our Mission in Islamabad and, as the Sub-
Committee may be aware, he retired as the Director of the Intelligence Bureau. Sir, what
Pakistan did was that, in 1965, they had declared Emergency and, then, they had issued orders
for temporary take-over of all enemy property. When that Emergency was lifted, that lapsed.
But when Emergency was again declared in 1971 on account of the war between India and
Pakistan, they had reintroduced that provision and this time it was not a temporary take-over, it
was a permanent take-over of all enemy property and subsequently not only did they
permanently took over these properties, they actually sold them out. So, our submission is that
on principles of reciprocity, there is no occasion for introducing a provision like this. The
second point was that our lapsed Ordinance 4 of 2010 contains provisions which are in the
interests of the State and which protect the interests of the State.

Having said that, let me, with your permission, Sir, briefly explain what the status is of
the enemy property in Uttar Pradesh. | will take you back to Lord Caning's Proclamation of
13™ March, 1858 which is responsible for the Talugdari system in the State of U.P. It reads:-



"The Army of His Excellency the Commander-in-Chief is in possession of Lucknow
and the city lies at the mercy of the British Government whose authority it has for nine
months rebelliously defied and resisted. This resistance began by a mutinous soldiery
has found support from the inhabitants of the city and of the Province of Oudh at large.
Many who owed their prosperity to the British Government as well as those who
believed themselves aggrieved by it have joined that cause and have raised themselves
with the enemies of the State. They have been guilty of a great crime and have
subjected themselves to a just retribution. The Capital of the country is now once more
in the hands of the British troops. From this day, it will be held by force which nothing
can withstand and the authority of the Government will be carried into every corner of
the Province. The time, then, has come at which the Rt. Hon. the Governor-General of
India deems it right to make known the mood in which the British Government will
deal with talugdars, chiefs, landholders of Oudh and their followers. The first care of
the Governor-General will be to reward those who have been steadfast in their
allegiance at a time when the authority of the Government was partially overborne and
who have proved this by their support and assistance which they have given to British
officers. Therefore, the Rt. Hon. Governor-General hereby declare that Vijay Singh,
Raja of Balrampur, Kulwant Singh, Raja of Putnahar, Rao Hardev Baksh Singh of
Katiari, Kashi Prashad, Talugdar of Sisandi, Jhhaba Singh, Zamindar of Gopalshera and
Chandi Lal, Zamindar of Morwan, Bhainswada, are, when Awadh came under the
British rule, subject only to such, henceforward the sole hereditary proprietors of the
land which they held, moderate assessment as may be imposed upon them and that
these loyal men would be further rewarded in such manner and to such extent upon
consideration of their merits and their position which the Governor-General shall
determine. A proportionate measure of reward and honour will be conferred upon
others in whose favour like claims will be established to the satisfaction of the
Government.

The Governor-General further proclaims to the people of Oudh that
abovementioned exceptions to the proprietory right of soil of Province is confiscated to
the British Government which will dispose of in such right and in such manner as it
may deem fit" -- Sir, 1 am only underlining that all the lands were assumed by the
British and then, they were settled as per this proclamation -- "to those Talugdars,
Chiefs and landholders with their followers who shall make immediate submission to
the Chief Commissioner of Oudh, surrendering their arms and obeying his orders, the
Rt. Hon. the Governor-General promises that their lives and honour shall be safe
provided their hands are not stained with the English blood murderously shed. But as
regards any further indulgence which may be extended to them and the condition in
which they may hereafter be placed they must throw themselves upon the justice and
mercy of the British Government. To those amongst them who shall promptly come
forward and give to the Chief Commissioner their support in the restoration of peace
and order, the indulgence will be large and the Governor-General will be ready to view
liberally the claims which they may thus acquire to the restitution of their former rights,
as participation in the murder of Englishmen or English women will exclude those who
are guilty of it from all mercy. So, those who have protected English lives will be
specially entitled to consideration and leniency".

SHRI ANOOP MISHRA (contd.): This was the proclamation. What this proclamation did
was that the British called the event in 1857 as a mutiny and we call it the War of
Independence. Those who fought against the British, all those lands were resumed by the



British; those who supported the British were rewarded by the Talukdari. For this benefit, they
had to accept what is known as the Sanat Kabuliyat. If you permit, Sir, 1 will read what this
Sanat Kabuliyat said: “Know all men that whereas by proclamation of March 1858, His
Excellency, Honourable the Viceroy and the Governor General of India, all lands in the soil of
Oudh, with a few special exceptions, were confiscated and passed on to the British
Government which became free to dispose of them as it pleased. I, Charls John Wingfield,
Chief Commissioner of Oudh, under the authority of His Excellency, the Governor General of
India and the Council, do hereby confer on you full right, title and possession of estate of such
and such of the village as per the list attached to Kabuliyat as you may have executed of which
the present Government revenue is so much. Therefore, this Sanat is given to you in order that
it may be known to all whom it may concern that the above estate, which is known as the
Talukdari, has been conferred upon you and your heirs subject to payment of such annual
revenue as from time to time be imposed and to the conditions of surrendering all arms,
destroying all force preventing and reporting crime, rendering any services, you may be called
upon to perform and of showing constant good faith, loyalty, zeal and attachment to the British
Government, according to the provisions of engagement which you have executed. The breach
of any of these, at any time, shall be held to annul the right and title now conferred on you and
your heirs. It is also a condition of grant that you will, so far as in your power, promote
agricultural prosperity of your state and that all holding under you shall be secured in the
possession of all subordinate rights there formally enjoyed. As long as the above obligations
are observed by you and your heirs in good faith, so long will the British Government maintain
you and your heirs as proprietors of the above mentioned state. In confirmation of which I
hereby attach my seal and signature.”

Sir, this Sanat Kabuliyat said that as long as they have showed constantly good faith,
loyalty, zeal and attachment to the British Government. This Sanat Kabuliyat would remain in
force. Otherwise, it will all lapse.

Our submission is that with the Independence of India Act, 1947, the British
Government came to be replaced by the Government of India and, therefore, the act of good
faith and allegiance was to the Government of India and should anyone have breached that and
parted with or joined the enemy, that faith would have been breached and, therefore, all this
land would revert to Government of India as per this Sanat. Our first contention is that this
Sanat Kabuliyat, by virtue of the fact that the British Government got replaced by the
Government of India, by the Independence of India Act, the enemy acted against the interest of
the Government of India; therefore, all the lands which were vested by the Sanat Kabuliyat
automatically got revested in the State. The question of transferring it does not arise.

Sir, in addition, 1 would also say that as per the Sanat Kabuliyat, there is a long list, and
we circulated it, where areas were given to different Talukdars. This started from 1858 and it
went on. The Town Improvement Act came into existence in 1919. By virtue of the Town
Improvement Act, a lot of properties were given on grant, there were tenancies and not leases,
to these Talukdars. The tenancies were asked to build houses in those areas for purposes of
residences of officers who used to live in, as per the European style, on a payment of nominal
rent. These are the residences which are the residences of the DM, SP and such like officers.
These properties were never their ownership; these properties were only under tenancies.
Under para 124 of our Land Revenue Manual, section 5(d), classifies what are known as non-
occupancy tenants--tenants of land acquired by Town Improvement Trust, etc.



Our second contention is that a lot of land which is claimed as land belonging to them
is non-occupancy tenancy for which they have no title. I would also submit that a lot of this
land was acquired under Land Acquisition Act, 1894, and there was a challenge before the
Civil Judge on the amount of compensation about these lands. | would read the operative
portion, the findings of the Civil Judge in this matter: “On a discussion of above, two facts
stand proved beyond any doubt. The first is that the plaintiff’s predecessor is entitled—which
IS quantum of compensation on these lands—to build a house for purpose of providing
residence to the Government servants, the site of bungalow was made rent-free; the erector of
the building was entitled to the rent of the bungalow. For this site, the plaintiff and his
predecessor are entitled the licence fee; and, for the rest of the land that formed the compound,
the plaintiff and his predecessor entitled were tenants at will.” So, there is no proprietorship
that goes with it, Sir.

The background of this case, again to clarify further, is that in 1980, the Union Cabinet
decided that 25% of all enemy properties will be returned to the owners or the heirs. This could
not be actually implemented. Therefore, Sir, in the case in question, the parties filed a case
before the Civil Judge, Lucknow, in which only the custodian of the enemy property was
made a party. Three other parties were the mother, the other plaintiff and two sisters. On that
basis, for a list of properties, the Civil Court declared succession. The Government of U.P. was
not made a party to that. Subsequently, when this matter came up before the Supreme Court, on
the basis of that succession, the custodian was not in a position to transfer 25% of the land.

Based on that, a case was filed in the Supreme Court and an affidavit was filed wherein
a list was attached which was a long list of the property. It transpires that the list attached in the
Supreme Court was different from the list for which the succession had been granted by the
Civil Court. Therefore, it was not covered under the dispensation of succession. However, in
that case, the Supreme Court passed certain orders, but those orders are now under review and
the Supreme Court is reviewing.

Our contention, therefore is, giving the whole background of the case, that what the
proposed Bill seeks to do is that it takes away the jurisdiction of all courts completely and then
it says that in respect of an enemy property which has been vested in the custodian, a owner or
his heir can demonstrate that he is a citizen by birth, and that he is a successor to the owner.
Then, nothing else should be done and all these properties would be restored to the owner.

Our respectful submission is that given the circumstances of the case as placed before
you, that it would turn the whole thing upside down.

SHRI ANOOP MISHRA (CONTD.): And the properties over which the claimant may have
no rights, have no proprietary rights, properties which could not be transferred to him would
get transferred to him. Because of that, Sir, our submission, and this is the submission of the
State of Uttar Pradesh is that we would recommend the amendments in Section 18 which bring
in the definition of heir and the amendments in Section 26(1), especially with respect to the
second proviso which comes after sub-clause 26(1)(b), which reads, “Provided further that if
any enemy property had been otherwise divested from the Custodian (by an order of the court
or without any direction under Section 18) and returned to the owner, where the owner is the
lawful heir or in any case where the Central Government is satisfied upon conduct of such
enquiry, it shall be returned to the owner.” Sir, this amendment, we feel, is not in the interest



of the State, and it takes away the properties which are vested in the Custodian, and which are,
in our humble submission, not validly re-vestible in the owners or the heirs.

CHAIRMAN: It was a good presentation that way. You have enlightened us about the
viewpoint of Uttar Pradesh. Now, | ask my Members to seek clarifications from you.

3TCTET: FAT 39T total number of property T2 g2

SHRI ANOOP MISHRA: Sir, it is a very long list.

Yt X o 3TIATE: SoTehl TE&IT T3T3T 1500 g

AT 31e7a fAAT: W], sﬂiﬁrqu e foree § 31 ag foee A attachment & ST H & E1

A Y °og; AT A 1519 B, AfeheT 319 g o & o Hfeh oA &I & STotdie &
TR W I o7 ST 6T &, SATAT 38 st 9radiat effected gloft 31X 38 fhaay oar
THYE Biar? sﬂ@wmmﬂuﬁmmqu T 9T ATHYE gar?

# IRF. NIl T, ST TF 373 TshedT TT8e o 91T fh Cabinet of India o decision foram
T b geTent 25 FTARI enemy property SiieT & STT| SH HaE H geall 1984 H St f&fder g
foram o, 384 Segia St folee oeTs oY, @ oo ST oes T, e I T AgHEEIG
& succession T | 3HH Segiel YT A& deT Custodian of Enemy Property of India @,
ATeT e G 379eAT HEL T, TTET Ha citel 39T Tgoll [AE shl 3R aTel Ha IR 379=1T gy
AT 1 ST a1| 9rél AeX &, JieT 3R IR e g6 A 3R aer ey, 39 65T
3Tois H |d U 3R 3TH S9eis FT address AT I™T AT|  3TF &G oIah! succession
certificate T¥eT 31T b 8T, 3119 3791 AT SfF & successor & 3R you are the sole successor.

SHH Ig T ST TSN o Sogiel (AL FET Ve & AN Helg helfordd 1 oA g
1869 T UaC g, that is the Act No.1 of U.P. 37@4 T Tae H rule of primogeniture 81T &,
TS eldest son succeed AT &1 39 rule of primogeniture & 33T Seglal 3T Fold
forar 3R I AT 3137 6 A Sa79h successor &1 3T SIC Sealel 38 Téifthehe sl Custodian
of Enemy Property o HTHeT SEcIcl foham 3R et fob g 25 Ffcrere 9iaet & & S, offehet
Custodian of Enemy Property &I 38 o 2T T, SHTAT 3egiel geeh! ITael w1¢T &I

sq% §1¢ I 9593 IS FI¢ H T, Fifeh Custodian of Enemy Property T 3iifhg
§F95 815 SIC H located § 31X S=gieT &hgT Toh cabinet T ST 3TST §, IHERT 3HeTdTeleT 161 &1
8T 81 & succession certificate f&er 1T &, wifehet 3HehT Y 37eTdTeleT 16T &Y &1 & | EPaSES
g5 HIC & SoTeh el H 3HTST & AT Sogiel SFaI5 815 HIC # @l foree ofamg, foresd




goaiel 3TN ARY SI9ElT & &1 Ugel FAfder ¢ 7 St foree oefr o, g qud foree oY 3ik
IFS §IS I H Sogiel ol foEe oHNS, 3TH Segis) aeTde $ wracier o ¢ &, See
ITg=1He & acquire & ATl 3T T partition & STE 5-6 Fleleilel sieT YehT AT 3R IFSATS] T
g8l I rehabilitate foram I 21| T3 lands & government & 4T fT &, 37 XY YTl i
M gegiel 37 fere A &N

3Hh FTG GNH HIC 7 Hel foh Selehl ALY WTETST FeTeh! aTqH T &1 S0 7 b
Cabinet of India 3T el fIUT I AT & @Iel enemy property T 25 FTARI HIGETeT Setent &1
ST, TR A HIE o feAien 21 eFgar 2005 & 39 AUTT & goTehr g@ly foree & MR
X g 3T AT T SAT TRY TTIENST Sog 316 TATE & 37eT aTdHq Y &F S| JT &1 Tg
31T T ITAT Th AT 37TS TATE & 3G AT TgT I STl g, dr A contempt of court 7 T 31T
Fohdl §1 3 STt & YR W Sogiel ART GIUElST o TIT Froldl &1, Hich oA e o
contempt of court & AlfeH IRY X fGar o, safAT there was no option before the
Government officers. They were acting under tremendous pressure, SHTIT T YTIETST SoTaht
g S & S| This is the background of it.

AT T RAT: T, 39 ST T IOT &, 30 ol [deg 81 Igelr fdeg oY Ig & fo Tg AreAen
37877 5T A P H T TET & IR 38 TR 3737 el w7 37 &1 IR & Ig el o I &
ot GHIH HIE A 50 THI 38 I i1 HRAAET Tl T &, I8 391 1T FHATE &1 SITean |

SHaT fo A 3157 foham o e SIE & S ATHET I W61 &, 3HH GNA I & Tgol
T &7 ST HiaT a TATAT fhT S1er 1 9aTe 3R &1 39 3TUR W gART Iaiae
¢ T 3R g/ HIC & TSR &1 T 58 FeerT F qoiar: ger &3, ar el Sir Ao ot
I H Tl T6T 8, I8 T ce A ATl g1 S|

Y ST 39T Tg el oh TgT I Tgd TR FHleleATof §e1 I & 3R TgT TR H 7-8
EoIR 9T TE Q&1 STY 37 Gaeh! Se@elt ot Feufa der 8y Srwsl| 3 ofier 31T & g8t g1
WL Iloh T AT 1948 AW W &1 Ig U FEAfa &

T, 3T 1965 & Tgel 3R 1965 & a1 T AT &t 31er9T &1 1965 & &G & ST
ATElST €, 37k IR 3 FIA HIE o 37097 & el GAT ¢ 0 Wiy 3 gART I8 o¥dee & o
3R §H S8 HATH § HIC T G ITURR &1 g7 o191, Al SHA TATH 3MUR IR FHA e H
St AT fTaaRTeeT g, ST et g TehdT &, g 37eleT g1 SITeaT 3R & Ay d9fd Sefehl
gy e Sreaf|



A A T JIATeT: H 3HH r-lled STl STt I g | ggelT af I8 & b Far 3 uradler
urban ceiling ¥ exempted &2 T ¥ urban ceiling & 33T 3TUMN? @Y a1 Ig & foh o1
&H AT I &, dl §H ol9T WU W TIRUTTorenT ¢okd, wealth tax, 37Tfe Sl €1 T 3 gracier
SoT ST o AT 3TcT 87 FRT A 947 T8 & b S Uiadiar AT Hafea =are &
3T IR el g3 A, SR Iea, TATgR 1 #HehleA, THU, WA T Hebled, o3 A TCoR
Wﬂ@ﬂ,ﬂﬁ@?ﬂg‘ézﬁ,a‘wmﬁmpositionﬁ% 319 3 I & I § AT ST
& qTH g7

A 3179 TRAT: TR, ggel st g & 7 3R g I AR andd, o sgd an S e
sfafaas § 9 fasusrd g e Shar i 3mder et fon @foler srfafras syend g
Streer| 3 ARy weafaar @ifeler sfafags 7 il 58 g g, eoi=ar vae, 1939 B
Y, IR IS H STHIGRT 37T &1 I1AT &, Afched A6 &7 H STHIGRY SeafereT oTel 37 &
3T 379 Y 1939 & Y. <o Teke A €T govern Bl &, AT SHA §ANT I UT. Toiwdll Uere oY
forsyraamely 1 STTan | $E YhR, AR S ofs Wdeg o Traee iR A=g3red ¢, 3 o fsgemmdr
BISIUaTl W, 30T ST qET 9T o, 3H# T Ig & Toh So |aft weaferat & waer &
S &St &, 3 4T A1 Ig o SeadEeId § o 51 aREFafrat & daier 7 Srist o1 3gerare
EI gITT |

9= S e <freT qBT § T 3relT & aREea ot foheteh Ird 8, ol SHH I el &
foh goler &I & 2009 & fA0TT & FHarfoeh, acAET A I TREFIRIAT 3T JSU AEA &
o2 H g

GAIGTeh: 31T TS S, 3M9eT ST 39T Joieers feam, 389 A% §HsT & R & oA
Gract & ¥ # AT g Fr giaéls Rfeed g &1 v, S Tl 99t aarly o1 @ E,
3HHT UTFATARNA Tele o ATETH T EIHT AT, Tofl T ATIhENT b ATETH I fAelr M| g@dy,
I3+ SFYAHT TEC o ATETH § AT o 3R ey, et &t 319eit adietel Sirere o, =g
a%mmaéﬁvﬁmaﬁ@ﬂagéamaém 39 YR, 309 I did aRg &1 Uraéta
[EIESEICI]

3 39 HARSH H S forg &Y feam g 3R 316l aafeeR & @ ot gg ) g
oTUT §HT ST3TTel ATg T il FIgT uel, 378 OaT Hg @ gielm & foh g qe AXhR AT STt
H U7 Ig GI9El Tele o ATEH I ol o oA1H TR I § 3R Tg Fele; o ATCIH I 3oleh I1H
I&T TR AT AGT Ig=iT AT, 3 ATt I fohdll T Fgl invoke AGT fohaT| oI RAfAaT FIE T
oI Gl I ofeh vl Tl @ I, oY 74T 3HH gl Ao THR et =t A7 39K g aréf
el oY, A 3ET A At {2 3o A A1 AL FIATT Tg SeaAr =gl o et S a8l Reg




Rfes I W@T §, 1 398 T TR intervener IT 91T §7? W%maﬁﬁﬁgé
STIEr 372ar St Y19l 3T SFYaeHE Tare, 1919 AT 3TTeh Coidil Tare o ATEH & off 14T 2T,
FAT 37 UTaetal r RIfced i Ig T AT 31T fob ST 9Tl Aol Pl 82 gad
ggol dl ag UTael, ST Helg, o ATEHH T off IY, 3HAT HATfolh hisT §2 T ST dllfoleh GaT
3R 39ar S ger T “Ig Uradt I a 3T 919 1§ ehd! §, 919 d 1o dg called upon to

perform and showing good faith, loyalty, zeal and attachment to the British Government.” So,
that is gone. ST& dg =TIl 7T, Eﬁwmmarﬁqﬁaﬂmfrmaaa%rmgaﬂ, arse

ﬁqﬂawmg’mmmmﬁwﬁﬁﬁmw 39T 39 AANEH &
IR-S) Uah &Td Fal & 1ob Awadh State Act 1869 &l 81 3 ool T T@THT ST ST A1{8T|

3HH g HATII T Fgell g, the matter relating to Awadh State Act 1869 are within the
purview of the Government of U.P. and cannot be part of the Enemies Properties Amendment
and Validation Second Bill, 2010. 3 9T9¢f 3T U & & 31X 3191 3m9ahT 37 invoke &TaAT

g, a1 3119 a8l FITSIT, wHfehet ag deel Tare H 76T 3T, VAT I[6 HATeIT 5 Wl ol 36h TN
A 3m9es it faaR €, 3¢ FfATA T e hr par HI|

A 3T TAST: T, 3T ST 94 I §, 3eToh STdTe H Toh-Teh hkeh ST g | Teelt, fafaer oe,
ma?WHsuccessiona?WﬁGﬁﬂmngﬂw,mﬁmwaﬁﬁaﬁ
AT 3T AT| ST HeA To¥deat foham, 3T dhadl el 3R HiFeT HAxad 1 & arét
SITT 91T AT SIAT A [ Al o T9E T, ek succession & HHI 31 H primogeniture
=1 fagia o1, safev 39 fRgia & feae 8 Rfae o1 o T8 Shaem &2 feam|

HANSTeh: 398 T TGT 1S lawyer 3 dF giar?
AT 379 TRAT: |, §H o911 T T§ ST I1AT o 3T lawyer T &1 T Hehel o |

HAeTeh: THT IS 91 AT &, 319 lawyer T of ohd &1 319 a1 SUICHT & fOHRT AT
319k WSdlehe JgT 3T Tohdl &, 3T IS Fhd oIl o

g 91d g 3R 37 afafa & At & fOT S Sy g1 A TSI 9 o
succession T & ToldT g, dl Teh Afed fentell SITaT § o I succession 9 I I@T &1 I8
AT IT A FIC F IRIT F FIMAT SATAT § T IGIRT H SYATAT AT ¢ foh 39 99l &
mﬁsuccessionsuitwsﬁgw%ﬁ?msﬁmwmﬁ\?wa?%ﬁa?m
fdesT & FehcT &1 T 38 ah QT I AfCH STRY G317 AT? IR XA F SR G317 4T, A
39H U TIPR o intervene ToHAT AT AT AGT?

A IR, MI: W, # $8H TIY H Tg fAdeeT AT T1gam {3 the Cabinet had taken the

decision in 1982 and he had to provide the succession certificate before the Custodian, Sir. He



filed a case before the Civil Judge in 1984 primarily for getting the succession certificate. And
he specifically mentioned in his plaint that this case is being filed under Awadh State Act, 1869
to which the provisions of CPC do not apply but still ..

SHRI S.S. AHLUWALIA: You are talking of Awadh State Act.

SHRI R.K. GOYAL.: The provisions of Awadh State Act are different from the provisions of
Personal Law of Raja Mehmoodabad, Sir. Two main difference between the Awadh State Act
and the Personal Law applicable to Raja Mehmoodabad as a member of a particular
community are that, Sir, in Shariat all the members of the family are successors including girls,
while in the Awadh State Act the principle of primogeniture was applicable. The eldest son
succeeded to preclusion of all others. The second is that in Awadh State Act, Sir, adoption was
allowed while in Shariat it is probably not allowed. These were two basic differences, Sir. So,
he specifically mentioned in his plaint that this case is being presented before the civil court
because Custodian Enemy Property is pressing for the succession certificate and the case is
being presented under the Awadh State Act to which the provisions of CPC do not apply, 'but
still I have served notice under CPC upon my mother, both the sisters and custodian.

SHRI S.S. AHLUWALIA: He has not taken through Personal Law.

SHRI R.K. GOYAL.: It is through Awadh State Act. Repeatedly he has mentioned in his
plea, Sir, in the case. That case is an enclosure.

Y TN o, 31T FAT 37T Tare 37 Y Tl I8T & AT I8 WA gl Ir=aT?

# A . NI W, T 39 AT IT @I E |

SHRI R. K. GOYAL (CONTD.): ltisin existence. It has not been repealed.

SHRI AJIT CHANDRA: Sir, if you peruse Annexure 4, it is plain and it is a simple suit for
declaration. He has not filed a suit for obtaining succession certificate but he filed a suit for
declaration that ‘I be declared a successor’. It is a twisted version of succession suit. PIB
declared us successor of such property. So, in suit for declaration there is no publication or no
proclamation in newspaper. It is not required and he claimed that since his father obtained
properties under Awadh State Act and he attached a list. So he said, ‘I be declared successor
of this property’ and this list is very short.

SHRI S. S. AHLUWALIA: That means the civil judge, with due respect to his position, has

not applied his mind and he has not seen the Act thoroughly. Otherwise, the property acquired
through the Talukdaris whether it should continue with him or not is a big question.

SHRI AJIT CHANDRA: Sir, there was no one to agitate it because the State of UP was not
arrayed as a party to the case.

AT 37T AT : |, 319 o ST g@r Toig 3@ o1, Ig A STHIT AR Repigd H "STalleT e
fee" Repids 2|

sﬁg&aﬁa:wwgm



A 31e7T T8 : e 3T S|

SHRI ANOOP MISHRA: That is how it is recorded. It is not recorded as a property.
HAYST : A Enemies property foidsir &, 3 IRy AT § a1 T&% I8 SefieT &7

AT 3e7d TAAT : &Y, 3TRRTer 7 e f8e & Repiss §1 X, 38 & 39 & i ST ahel, 36 9
ﬁaﬁmﬂ@ﬂ sﬁﬁqu IR arele & Sk 319 AN Land record H dTela Reprss &
3R arene &1 TS Rt off R O I A &1 &, 98 A8l oI FehdT| T, 3T o Teh o1 3T
TG fo FAT A 37e19T-37a197 distinctions fhT 10?7 O, §ART [Adea I8 ¢ fr RdaT I A gA
UEThR oTe1 &, HAS ISehic H &8 TaThR o1 & 3R Gl hie # off g ueT 181 | 5id
qgel clieT 3TER §T, T FIAR Y SH A T&THR e TGT 17| STl T S &Y I b 3
IRY gREGfAT arfd X & 3R S TAHT FT F I a1d 38 a9 I THR 39 7 a7
el 3R 9 Tg Reg Biger T I7| 319 St GAA HIE & ATHAT I ET &, 39 H 757
LRI UeT & 3R i 37eraT-37e79T ATOIT 8 d oA I & Toer 3@ -0 81 &, H Ig o
ISITRET AT TG fh T 82 T dh ey TDN GRI Ig AT 8T forar = &6 25
HIHET STHYT oilerT & STUal ad do 39 7 IS a1d AT &7 A61| IR IRT9faar seeifsad J
fAfe &t 3R 37 T AT A T IS T4 7T AT| T, T I ot 7 YE g A Ig A0
oI 31T TeT 82 o 7, foh 319 g 25 HIAC) STHT @ler ¢ar|

TSI : 31T &3 Ueh FETHET ToATend & fob FATAST IE T Ao HaS grShic 3R gAr HE A
FHEIZIA & ghret BT U 3R Appellant & FhreT BT I? 37 T foiee &| 41 380 H TH
gehrer 8 & ST 37T foRdly T AT E AT TXHRT & HAT 82 3 o ATH far@ahmi & |

A AR AW : 3T SfY, ggel o H g WHRAT S I FU1S AT G o g Uk FR ST
3T, eifeheT I Ry & 3110 | I g TS 91 & | G, TE Foh $o61=) S comment femam o
qIREdTe #H S &1 TeT &, feqedrer  off agy glar =1fevl 58 & & gk et 3@ g
qTfeheciTel F4T HT T &, T8 31 M internal ATHAT §| 3T T FAdIS o1al [oh g# 3Teil J19er
T FIT HY? dg decision of I§ & fob oI & IT fhdT &1 ¢ &, AAfoheT ST IR T ATHAT § I8
gARY urforareie f3arss 3l a1 #I1E 3183 L9l Ig 38 W depend FHIAT &1 37887 5=T
aisﬁmﬁgé,mﬁﬁugaﬁww%aasﬁHWWaﬁmmaTmmﬁ
g ar gl

A 31670 TAAT : 6T, §H 1S SR o181 AT



TSI : 3TT T STThRT gleT T FAT BIIGT? When you are not a party, you cannot enter into
it.

A 37T AT T, 37 7 T TIhR &l SoH 61 AT

ST : Locus standi T &2

AT AT AW - 3787 v @ U3 € =T T &, 3787 o Reg & =rer Tgm & a2
et | Ry fondl o Brg e femam

Y 31l FegT : W, Interlocutory petition el TET &1 T T 3T JOHN0 A BIsl Hr §
Since we are affected, so we must be given an opportunity.

#t AR AW : ST Igell IR hd 3T & against IAT d 37T o7 FAT oTgT BISel fhaT?

AT 37N dogl : TX, §3 I IT Iell ST contempt §HR ST 37T
We were not aware of it.

AT AT AW : A HIE o 1T & TGATh STordie T &2 |

A 37T 7T | TR, GO HIE A HESTT @l g1 e G| g dr 37 & gaTehr =1et 3|
aaaggaﬂa—eraﬂﬁrﬁagrwgarﬁrml

&frvhwrem:mqﬁmﬁﬁaaﬁéﬁgmmaaaﬂm$against§mml
A 37T AT : T AT IE AT §H IS SRR &1 o161 AT

TSI : g S HA 319 & Tl T TeHT AN g, 3T H S 3AHT Il Toieq g, 3T H
3oT & 1 fIW 81T, W on record &g 9T 78T I8d &, Afhed 98F Y & AT AT &1 3
AT §T 3T 39T TR STARRT o A & Tg ARY SATThRT AT T &1 g@RT, 39 o
39T AANSH & UsT 10 & ofee 2 WRTam® 7 f&ar g, “When by virtue of effect of Awadh

State Act, all the properties of the person and his heirs who became enemy and disloyal to the
Government have vested in the State/Union of India the proposed Bill No. 1242010 is totally

ultra vires and unconstitutional. T 3T =¥ for@T &, State of UP strongly opposed Bill No. 124
of 2010 specially insertion of new Section 5, sub-clause 3, 18 and 26, sub-clause 1(b)(1)(I1)
and again emphasis to restore ordinance No. 4 of 2010 to its original shape.” Ig 3T & 3791

g TEAT & | 31T o 31 TR YeFAH o aX A gl & foh IR TreT AIforardie o ShelisT e g1 ar
T IR AR Tl o dR H 319 g I &, U ol Asardell FT glail dAMgU? 3H & aX H



gaI1d & | §8RT, 39 =1 gl f& restore ordinance No. 4 of 2010 SiY ofTq &Y 31T Al 37 # 3R
ST H FIAT Beh 87 3P I8 implement 78T 81aT 31 Ig implement &IAT AT violation sFaT-&#T
81 3BT &, 39 Rfga X & 379=) Tseraely & ATEIH F g4 ¢ df 9g IfAfa & O vrReHe
g1

A SRS @R : H T 8 ST =g AT o S 38T AT 2T S F Io7 foh 1500 it
A @ fohcel ol Y BrIer gTm? H Fgedl TG o @1t gled b <1 +7ET &1 T8 o A I
oT ofY ¢ B9 A3 37 o SioTeie fhaT &1 39 H U TSHY I BIIeT g TeT & A1 4t e faat
oY WTICT &1 T6T &1, 38 & §A i concern 81 & | T Al el o7 3R A &I & Reg o
fSiegiat Steteie faam g, =61 & ure a2l gl A HAS & 3TaR 5 ST o o
STof#ie T gram, Reg oY 31 & urg STl g |

A 317 TR Neg ArAIqan 36 #r—rerd 7 SiTdr § | Tg1 (51 AT STail o 3{7$T fea
AT, 3AH Teh RS 8T AT & | oY TR, T8 IeTdT-37el9T =TTl H ST |

Y e AW A Ig WY FeTaAT TET AT TR 3T 1 Ul 717 §2 3nef ar I8 ST w1
ITAHE & 1F & & 3T S N7 3TY SAThe ARTIE &, 37h! dl IS Saifthe T8 T

A 379 TR T, 3180 orgTel w181 &, Afehet g forel o1 &9 H T@1 A1 &, 39 &9 7 301
el &Y AT &, & G I F S ATeAer frarredir §, a5 58 o & ..

A AT QT S Reg 7, 39k R H TR-SR FrFeT §T A @I ¢
A 3779 AT - Sf, O)1 S Reg &, @ syeamdy g1 sream|

A AT AT H Fg SATAAT I1g 6T AT & Al 7 &, AT S 1500 S &, 397 Th
3TTCHT T FRcTaTT TBIIaT 8T T6T 872 S 94T Soalel Yo o, farctet alieT Seditod 62 # H1e & o

g TSI HeeIsTe, 1|

AT 37T TAAT: T, ST 1529 gl 9131, Tg AT 3 ATHA H gedled IRAURAT 81 SHH S
9T S=dled &, d AT 7000-8000 ST & |

A AT AET: Afehed, ST I o JHTST Tohar AT, & 39 Wrell T I8 A, 772 ST GH hIC T
ﬁé?gm,sﬁmﬁaamﬁ:gﬁ;%ﬁa%mmﬁwml

A 37T TRAT: T, YA I A 37T TR o g STeht aTod o feram SiTe | ol I = I
30 TTH-TTH gl fh 3R 31T gl H 19T AGT 81T &, o 31T hete 3T NIATST o Ahat



g1 STd shiete HIh NTATSTH 3718, Al T AIHR o dATTH el hT HNATS Y& i AR AT &
oy Ry oft grferet foham| Sier Reg arfeer faha, At 38d 3dRA Tgd T TN 1 el

A AT QR T§ TE 3T HifSeded AT, HIE o 78T
AT 379 AT T, I A TR, 3fSaAed o A8 fAeh|
A 7 o 33FATeT: ST R E1fe g3, ot TP fobdieh aicjed 1 2

AN AT AW : g IgT H AT ALT §

AT 37T 8T : T, HeIH g S Ared T TR AT
A RS P : TFHR Fis o @, 389 g8 A TgT &

A 3179 TR : TR, A A 9 T STaTe S TeT ATl

A AT AW 3PR 39 TR o Y ITerd) &, ar ITordr HT &, AT O T/ AT &1 3T
§H GUREAT | QAT g1 & foh g aTell §eh fthe g Ielcll X |

EYET : SH I §H o197 3T H =TT 3T | ST i HaTel YT &, 3179 a8 Halel IS ol |

A SRS AW T, H LT HaTeT T Tge] gul FIT g 8T AT, feATeT & [Aane =]
37eT : h &, Ug T I oA

At g¥ T 3usy I8 St aRAufT ad1S, T 7000-8000 A9 & et H QY gl | Tg FAT
qGTS HEE, I WA A ST STHIET § SHRT Soerorg g Fileh 3HY Jg THIII 81 ¢ 82

A 3] AT AR AL
o &Y 8 AT &, T S TdetT Uy arad 3t ST a1 &1 W@l &, 31T T a7 3TehT

SIS Hed fohcleT g1am?

A 37T TAAT: T, T§ Y 3TATH AT T |

A T gH LT AT TG & T AT Ho Feheler gram?

2 37 T m,wwﬂmw%%m% gol IS &7



N AGFAC 3T §h: S STICIET H FIT IS SAIGIe VY Y &, S gaFh &2
A 3777 TR TTET, I IS 6 6

A ST AW T Fied S, ST 9= HeT AT & 3§ W Sy 9T A1eT 1, df 7 38
W FS ¢ o9M? g1, Al fohcaar o glem =nfgw

At 3170 AT ST & SoTe! Bt &1 915 oY, Sotea & 915 oY, 3T {e fear A an, ARt
T $J9TcTTeT =TE1 &1 TET 8 |

A ARG AW HYe FarAr AT fF 1947 H ‘who owe their allegiance to the British
Government’ 3¥eh STG 3T9et FATT foh I T 31T 1947 &, S R AIHR & T ST
Telloled g, Al 3T cildll &l Telloled o 13T 8 IR TXRR o AT &1 g1 3738 Y Ater Feldie
g, a et ar faéseT 31w s g

AT 379 TAAT: T, ST 3o §, 3eTeh! Tollolod T T T
N AT @I 3T A AT 1T
At 3179 AT WY, Toraeh 9aT # S1d |elg &1 918, 1947 31 St Feufay o

A AT AW R, §AR FleleT § dl TET ¢ [ I 7T 10, 37 a1 A ofierer gIeY &7 ar
JeTeh gieT|

A 3] AT S fesher, T, ofehet 1947 7 a1 BUfT Y, 30 Bara @ glam, 371eT
Feafa & g

oY gY g¥ieT; 1947 F oY =T o, o7 Nare arfereara & go 910 &, S aa# T #F §, 3R
g dI AT fob ST UTfehEdTsT Tof 31T &1, I ST STfelaT g1, ST8T 31T shial, dg! HTAT ST | 39
feame & A g IR HeT H &

SHRI ANUP MISHRA: It is very clear under sanat kabooliyat that had he been citizen of
India or loyal to India....(Interruptions) He said that right of your heir shall be annulled. It is
given in sanat kabooliyat itself that right of your heir shall be annulled. When he has accepted
sanat kabooliyat under certain conditions, he cannot go beyond that, especially when he says
that he claims this property under the provisions of the Awadh Estate Act. Then, he will have
to follow the provisions under which it was granted.

Y 7T @I There must be some lawyer. ST o Fedle TGS o T fah lAd AT
gg ol 9dT &1 Ief SITuaT |



A 31e7q A8 g #F sar |

A gY qU: 39S FHeeJaR ST IS HEHEISG TTfehEdlel Tel 1T, Segial ardieie fahar,
sgfoIT gaTfad gram|

Y 3790 TogT; T, FiTh Tare H AT E | Ig §HART U< &g BT g

Y 31T AT T, ele, TE Fgeil ol

HANSTa: 161, Hela, TS Focl 8, fhod oI T3 T St e @ 8 & 50 seg =t fnel &
IMIAT & ATETH A JSTAT AT IT L2

Y 317 AT F7Et 307, W

TSI HIC o $T Ig FaTel YOT AT AT 6T IS AUT?

AT 3179 TR F7ET g o1, W

TAIeTa: STotae T AT & el 781 &2

A o] AT 8T 8, TN el I A, GO I 7 811 71T 3mm|
HANSTeh: 319 319 et of Reg 3 3orr 87

A 3179 T S, 3omar &1 IF AR a1 Reg 3 3378 915 §, o g9 a5 Al Tgd goA
FIE Y A5

#t FAe dET: F 3Rt IaTe tJlé\dll foh 3T w&er & 37elrar Siet off QAT 8, a8l & 9¢ aivg
SHHT UIC I g & | Tg THALAT agr 871 §, Fer 350, 390, FheT 200 VHY g SI91g WIErat g
AT 30X 92T T ST TAIThd &1 oY 8T 872

A 317 TR w1, 31ftrerer 8t § 3R werd Saner wenfad s € gt w €| A g &8 ey
HTATAIH ST 8, $Heh 37TeT H YOTTIT TASHHTAT &1 Seer|

AN g el S 3TY Uae &, I8 SN ICA HE

HNSTeh: Wlell 3T Tehe T &1 w161 AT, ATedhary (e il JgT ux |



&frgéraﬁ?r:ﬁa%‘ra»—smél

A 31e7d AT T, IR A TR %, A S AN HEE AN A 5739 g3, 75 o QU e
ﬁmqﬁ%rﬁ?rgém%’wzﬁﬁsﬁﬁagé,wﬁ@wﬁmﬁarﬁé‘r@squ%rtr
EART St fdeaT 8, 39 fgaa d g1

&Y SRS AW HITA TS S ST & |

3R IoTT AT S IR 3o ITUSRIITOT, HTIHT g T G aTe | T A9 o Teh 7T
qeT GHR WTHe TWT & | §H ST STl hodial ollall ol FolTeh] ST T Trell hial| el 1
3780 e 3R SRR ST 82

A ST STHASRT gt AR g |

AT 379 TRAT: T, 319 3TAT &Y, oY & i1 & fob 31m9ey g & -aham e ol e feam g
HEYRT: 8eh §, I8 TAT Y 3T a8 SATAhRT 15 et & 37e AT Siforear|

HASTh: 15 f&eT & 37T AT SIS0, Fifeh 58 T A & 3icy R Prsao Far &

A 3177 A X1 fdest g § o6 3oe dgelt SIeterd 7 amér € o e o & a,
8IS I HNS & WA 3R A HIE & TTHA il T&il & loT-ehleT qehrer A, IHepT fqaor
YT & €| §ERT, 3191 g 16T AT foh {3 erecraell H g8 AT JEATAd X I8 8, T8
rseTaell 3TIeh! & |

HaoTeh: R S 1500 Fe el § 3 TgT W, 3HH Fola & ATLTH I Tohlal TIaélist
Tthares ¢, Saidl Tare 1919 & dgd Tohdell Tthares & 31 U olielt dhr, S FrerRoT ofier o,

A 3170 T 38T Fafieh 0T 81 5 39T & ST |

A TH.UH. IEATeT : Ffeh 3T FIRIOT I glel F &1 gH U SATTehiy Aelal | 3R
ohel & ehlele] UTH 81 31T, Sl I VAT &1 IT fob Helg & ATETH & Sl STHlT Al §, a8
3T AIaTel TR FET &1eT Tehcll | UVHT IS GNH I T STSTHE 3T AT T o 3R 37
IGT, A9 T 39 FITR0T o RO F ST 310197 & AT & | haR-U-Tgee, T St FHAA &, I8
fercteft aTaef & SR & § A1 g TRV 1509 LT IR o g3 g1 39 37T off T FaffeRzoT



eh & | HhER-U-fgee T 3l TlAT aeh & 3R Ig S o 38T 31Maeh Igi & Al
ST 872 T8 i, 39t TSIe q&cTeh @ Ug ol TeT AT, 3HehT Teh iy off AfSTam|

CHAIRMAN: From time to time we would be sending this evidence to you. You can send
back your comments on that.

SHRI S.S. AHLUWALIA: We have asked them to send their suggestions. Whenever we get
them, we will send them to you. CHAIRMAN: Thank you. The meeting is adjourned now.



THE SUB-COMMITTEE ON THE ENEMY PROPERTY (AMENDMENT ND
VALIDATION) SECOND BILL, 2010 OF DEPARTMENT-RELATED
PARLIAMENTARY STANDING COMMITTEE ON HOME AFFAIRS MET AT 3.00
P.M. ON 10TH AUGUST, 2011 IN COMMITTEE ROOM 'A", PARLIAMENT HOUSE
ANNEXE, NEW DELHI.

(Shri S.S. Ahluwalia in the Chair)

Witness

1. Shri Lal Ji Tandon, MP, Lok Sabha
2. Shri Sandeep Kohli

3. Shri Kishin-chand Bhambhwani

4, Shri Murlidhar Ahuja

5. Shri Jyoti Behl

CONVENOR: I welcome hon. Members to this sitting of the Sub-Committee.

Friends, today we are going to have the benefit of the views of Shri Lal Ji Tandon, MP, Lok
Sabha and others on the provisions of the Enemy Property (Amendment and Validation)
Second Bill. Before this, there are some issues, which need deliberation by the Sub-Committee.

As you are aware, hon. Chairman, Rajya Sabha has granted extension up to 31st August,
2011 for presentation of the report on the Enemy Property (Amendment and Validation)
Second Bill, 2010.

However, a lot of work is still needed to be done for proper examination of Bill. The Sub-
Committee has to hear individuals/organizations/stakeholders who can give the real picture and
ground reality before us. Besides, the comments received from the States/UTs on the Bill have
been forwarded to the Ministry of Home Affairs for their comments. The Sub-Committee also
needs, at least, three sittings for clause-by-clause consideration of Bill, internal discussion and
consideration and adoption of draft report on the Bill. Thereafter, the report would be
forwarded to the main Committee for its consideration and adoption. In view of the amount of
work required to be done on the Bill, it would not be possible for us to complete all stages of
consideration of the Bill in the time given for presentation of report on the Bill by the
Committee, which is up to 31st August, 2011 and if you all agree, extension of time may be
sought from the hon. Chairman, Rajya Sabha up; to last day of the first week of the Winter
Session, 2011.

SOME HON. MEMBERS: Yes.

CONVENOR: Friends, you may also recall that we invited Chief Secretary, NCT Government
of Delhi for oral evidence on the Bill. However, the Chief Secretary unfortunately came
without proper home work on the subject. In view of this, we decided to hear him next time.
We also need to hear other private stakeholders. Therefore, a meeting for this purpose also
needs to be fixed. We may hold two or three meetings during the Session time.



eNderTelle I & BEC dlh 7 will take up that way. 39 ST¢ 8 19Tt &l oTaTdT & o
we have to call the Raja Mehboobaad. ST Seel=TAT ST &, 3Hbh TN H a1l kel & v
oIl G331 G I & TEq FT1 8, 38h IR & o T STeTeh{y o=t a8l | efersly Ese1
ST olleh THT & ATHAT HEGET &1 31T Sofehl TgT W AT 1 377aT AR forw Hietre a1
faw § foh T X a1l 37e7ax Sit 8ff [afdre 31fafd & &9 & 3ufeyd §1 3T Terer se=arsdr
H 3T Heolae & foT U g To@ea 3183 X Toha &1 319 AT Had F ar & &, safav
319 HH AHACT 8 Tehd & | T SHHA 3T ST, AT 3IhT SATAhRT A §H FHT oI1sT &1 gIaTT,
SO FHAIT LI §loF ATel & |

A : ollel ST 51 Sf, TGk ATY ST ST 30T ¢, IeTehl o 3ieT ol AT # 39
RE A 3R 379 TR 6T R® F 3TIHT TR AT g1 3T 39T gl 3 the Enemy
Property (Amendment & Validation) Second Bill, 2010, S Department-related Parliamentary
Standing Committee on Home Affairs &l EHG hl dW% & AT I1AT §, T detailed study &
forT v oI fafa 918 715 &1 3T detailed study & forw & 3maepr off 3ma fovar arar
g1 & fafficar aeumsit & 3k S & 394 wenfad & a7 o9l &l 3R 3 geansit i
Jolleh? 318 Y& I¢ & | Tfeh 31T oI5 & STAvfafater ot § 3R 3mdeh arr agt s deamsit
o ofaT Y 31T 8, SATAT g o197 3Tk faaR FoAelr arger AR Ve A il IHSHTH oAU 9T
g, 3e7ch SR H 3T ST AT | TR SATABRT & foIT  STcfr=Ar angam o 39 gt o i
Fo 8 Shgdl, 3] A deh fohdll T@ER, Tellfdstel IT el 3R 8 3TeFalsT oTel 33T, ST oIeh
for wfATe S RATC Feet 7 T €T &1 A & 3 H AT ofer Sif 37 S § hean foh
319e 1Y 3T AT ol IRTT AT 3R gH 910 foh 39 a8 H ST AT o am
¢, 3T IR H FIT hgaAT agd & |

AT ATl €8el : T, AX ATY AWAS o d T BT olleT, i 3 a8 & IeT1fad glel arel g,
31T Ueh YfAffRwse §1 3¢1 i 9fadt o Fo FeR €, Pieeh s €, s sga o,
fereret e $1sTaTetY St §, & oI cAvIel SUTAR Heel & LT 8| FTell U Mg it §, A o
3oTehT UTuct F S &

A ST 3T (FAT) - FH FHA @7 § o6 317 o fads ) AR X w € 59 9
3R &1 sfdgra BUT &1 58 a2 IR & TTY of=T AU 1857 # SIS AY HI gHAT
Wg‘é,a’rmﬁrsmaﬁﬁaﬁdmg&vqu ST &Y 3oTeh! UIYET ¢ oF 3R TR &1 It 3R
frell 2T oTarTe o7 ersee & feaT| I | ATeddhar U1 TE WILET 3T & original STaTe T T,
ﬁsﬂﬁmﬁaﬁaﬁaﬁiwmaﬁgé’am 3 YA A 37 ALY Tocel T Foafa
g, 3R 38 ST YT H FNST ST, aF 39T 80 HIACT A SATGT TFITT hdel Teh oI I




fAer 1$1 g 3uept Fardel fo I oy wFaf fohd 9 & 3reTerd 9T qgdT| H affAenT
& T H AT dTElT § fo S A 3 IR Farer 47 T & 19 g5 oY, 39 T & @R
S € d ITfehedTet 310, 98 TfY Tad: AT 81 915 31T I 39 T4 & Alfole g1 &1 39
Wﬁﬁmmwﬁ%,mﬁﬁmsﬁ%mﬁ%wgcﬁmsﬁwﬁw%vg
Ig hdol Uah I feh bl 9T %%UWW%,W%W@?W??},FD?W
sifaafAaar a8 718 oF 3R saede A 30 & W & o e 3nfEew SRy fRar) ag
IS ST e o &9 # ok T H A el Y o1 TS, Y 36 916 FS A9l o 58
FIA AT & &, ATk gl TG § 1o 3PN S0 & fgeg FoTad &Y W@ &, af g
HATHAT FHATAT GG & | FHCTATSA oh oATH T Ueh HHTHTET bl BIIC qguulﬁ &I prferer Hr
ST TEY & 3N TERTE foham ST T@T &1 3eTeh St gehrel &, ST 38 AR jugglery # e 2,
AT & T FAT &1 1T § 3R 3o8ieT & Th GaTd 1T X 39 {59 I defunct et Hr
ifrer | Wmﬁmwmaﬁgéaﬂ?mﬁﬁﬁmﬁ:mw
9T T @ &1 STHT Aded Jg AT foh 3R 30 fa9Tes A 39 ST of enfdel Agr fohar
91T, A g Y FFUT [A9Th FATH AT ST 3T gHT, Sfaead 380 W TR 3 &,
FIifoh TRY FFATT Teh Tl TCHT o g1 F Toll oI I g1 3T I T & TIT Y IdeTie
HITSHAH TS, TET ITeiae 3T IHH! T & folv gET Taegen 9 T W 2 ma'g'ai-‘l
TieTell &7 foleh @Y WT &1 I df THE & 3{ecL Bierel &Y 16T &, & odlt & 3ff@! & areey
HICTT 81 8T &1 T§ TITHIT 20 §oIK RIS FUT FT gl g1 He ggel g o sq iy &
3TTHR ST 38 ATfIeh w61 A| ST F Alfeleh w7gT &, Al 3H FEYTT T SoTehT sUCCessor gl
4 e gl arm? e Ueh foeg &
mmﬁ%aﬁ@gaﬁmEfraapartitiongm,a’ra’rwme?r,m@rwcrf?r
TRl 7 T 1S 3R S 8T & 1T 2, 33 TFafy TgT 7§ 18| O wEafat, s 6t @
a1$ of, T | evacuee property Sgells 3R custodian & 37efleT 3oTehT settlement BleTT & &1
91T, dTieh SiT g1 folciall HETT ©IS oY 3T 8, 38 Fg1 3ciel Hed ol Foaf AT S|

A AT ESAGHARIA): dl I8 T THITIULIA g1 ET| S JoF4TT 941, I HEel STl &
T T, Tt AT FEATT St & Tgel 36 Gl & 3HTER 98 WA 81 75| GET, I8 Taey
ATt &) a1, AT g TaTHT i uradt #F AR & 1S 3 35 Afore ag e @

S ITHATST ST AGHGIIG &, 3eTeh Bl foTedl & BrgaTiay 2, HITTH T & TR
¥ 3R gl & a1e TIferedre Tet 3T 91 3 98 S0l Sia IgeT o3l 3R 8T Sie a8
TfehEciTel & 3{FIHST 81 aTT| 3eTeh ATY 3oehT T IRAR $fY Sacls =l 11| 3H FAY g
TAHT ST eI &, sHAT fRdT o 37 Uadt & FUT Tl oTg) haT| a1 7 e 6
HG B 5| SHET A Ugel S foh sdey 9radt & 3iceia foraehr Tt oX gradl oY, 36




gcol & 3Teh! ggT Urad! fAer 318 31T forgehr agr ) 9radl o, 3Tk s 7 JgT A e
& STaT & TgT T UIICT & deot H UIfenedred & UT9eT fAoT 1S, TTeY 3Tent agi Y wiady e
IS 3R g7 T UTIET 3 319 3o a9y AT W& | T HAT FHITh 8T /T 872

aa*l%5ﬁagré§é,aaqsia?dcw% QeTAHAT QTSN SiT dTRIehG ITT| 39 GHYT hl
3Tl Sdlee EecHe s Rars 7 off ghm, 39 38 SfQuem 39 ®ede & Ig a9
sfeaf@a § & o @Faf 29 3o & 1 39 &U F TS &F aood Sfed $I IS ¥, 98 Faa
aTIH Y &1 ST, Afehed SHeh Teel UTiehEllel o AT FFUTT Ve Selleh] SIRCET shT FRT
HFYTT T 39T dheot H of ol 3R 39 o |

ST A Sfeer M gere F:A §ef1, o TgT o 3eglet 3T MR W o T
fadereh 9o 3 St STt & ar Fedfe ot 3R S a1 7 A g3, 98 T Ueh 918
holere e, 3 o T BN &Y feam SITv | 59 aXE a6 AT GFaf AT & e 31
S| 1947 & §16G AIHR o $H FFAT T T e & SYANT AT & 81 2 71| Ig ey
$H STl 1 AISd AT & fob 38 FAY g8 FaTd U e & TR bl Fodia 7 g &
T Y| 38 FHT S {FGSN 3T &, 3ofeh fT Heplel STt o e et 7 & S7fied & a1
TR AR g I SAITE TS-TST IFGS Prel 13T FoiT €5 &, STeT I 91 711t & faw
TR o Fa A f&am| Ifer I STt rasteie &1 & of, safav aaetsie  dar g afee
sﬂaaﬂzgm,magaa?mﬁqﬁé:aﬂﬁzaﬁagam%amﬁﬁﬁﬁqﬁ%l

ST e & ag?f@f IS, YPIR THeH, Plaforel, Fhod AT ST61 TATH G 6
el UiFefadsT Iel 6T & 3720aT [ S8 ol WRIa e e & T sEaATe fhar SArar g,
IE T TFIRT TFR F 3¢ & &1 AR 7 e o F1efet &, 37 qaohr v} ek U
3TET T HH IS TGN ST Fhell &, 3791 3T MG Tg 3TAETE HT T a5t a7
3CTEXUT B1aTT| SHH fehclel &1 hlefsil ohl Eoled §31T%I

G H Teh FIATT AT-GHT & & H Feok Yol &1 Harcourt Butler 37T &7 I1d=iX
o7 3R 38 59 TS & GIGT of Ueh FAG SeIdle [PTC fohdT UT| IS Teh ATHROT 3TEHT HY
IS et ol AT e 31 & 2T €, Y 98 3TehT ATfoleh AT T@T &1 S 31T Tt 91T, Y g
Jeo Yol Ueh AANRTT & FT H TIHR ST hEesT 7 31T IAT| 3TH T ASed Tolar o,
TE M 3T AT HIS & TS|

AT TorT fob Ig ATt Sotehl &1 oY, e Y St gehleteR AT Soied €, TSieteh SR Rent
Control Act o] §IdT &, 3eTehT g thaerm #T @lig forT 7121 AR &gl a1T fob 378 A S




Qrell YT aTl A F oleT §, S IIfhEciiet Seit & 1e agl & 379+11 T $S DI H TgT 3T
)

#t STl TS (FATI): aﬁméﬁmmﬁﬁwﬁrmﬁuﬁﬁqﬁﬂr@%%m
$RUT Sog 3T B BDISAT UsT AT| 3717 T 34T dotg & A T & displaced gl ST I8 & |
SH AT F8 T FIM? AR IS 37T 3TSIET & AT I6T &7 ST evacuee property &l TS,
39 a d ATaTTedT I 3R arfehedtst Ier 31T | 9 39 awh d TSI A1l & HAlfoleh af oTar 3,
a’rmugaamaméﬁgm Soglol T Foldl 3T A8l [hdT| d 5908 H /A @
3R TET el T& | Teh IR SeTehl AT o AIHR I TG GEarEd &F Toh HEHAGIEIG ol Sl Heol &,
msﬂﬁsentiments\_{l)?gv%“l 3R 38T gToid X0 g1 T 8, o g g 8 Toh 3qehr
NIRRT TIRE TR T ST 8H ¢ &1 ST| 3¢ SHhT Sollold HIToleh T e19dd & AgT of
TS| 3H GAY SI1H AIIRET 1 SF &1 T Softeld &7 18 foh 3T 37 R9IRer aeg e,
STEHTH Y, 3T dcof 7 3! ATHATT & ToIU Sasil doA&arg &7 S| AT, 3T as a
servant or caretaker SIATT ITAT, 3eAehl 3T Hfelch TATPR Agl (hdT I1AT|  Ig Rerrderm
Tl 31 @1 ¥ FAIre Y g3 ey o IS Ao AET 81 Hehll, Afthet @ off 3¢ & & 1S,
IT Shelel Uae H Sl AT &, 3oTch TASRI @l el TeldT 31T, urban ceiling 2T 3R TWPR &
possession # &Y, 319X §H Sa1chl property HATeT T o ST Al T §oIRT gFeIX STHT i 39
HYT & ST @I &, T§ ST Urban Ceiling Act 2T, 38 HI AT 39 T &1 Tell Sileil A1fe T &Y,
304 & I Afh 91 V| 3TN Fg SoToh I @I Blcil off 3H FHI Ig Toll 915 gicll, HfeheT
DR & TIETUT H Seloll T81 oS & HIHT H 38 Plofet A SoTenl Heh [Hel TS| HiY Hfolar o
SR G & §oTRI Uehs STHIET il 31Tl aTqH T8l TET &, §e o folv gl 12 Tehs ol HTidT &,
IR 3eTeh U 12 §oIR AT STHIST ¢l ag o 3o Tfel Sualt| e fehdet shisfait st
goTeT BIOTT? 3 37lTdT 3T 9T ST Wealth Tax ST fgT, 39R 39 3T Alfeleh & df &
Edl T a1 TR & Rpis & ghl, a8 39 W [G@aTT o Teh IR T Segiel TWPR T
Ig request T &Y o harel 25 FTcRITT STACTE HeT < &1 SMT| 6 goTeht Al Y| 3HeT 871 38
AT TSR o TR oTal fohaT|

3T FE=T o ATHAS T 3R Je=T & PIC H Hel IS HbeAT ard oFel g3 S v
3T THTTAT Gl aTel 8, 37! el UTeT sTal ST IrT, ThaEY T AT Hed ITeTHE hl el
91T AET ST IAT| HFSS §T$ FIC H ST Tl A STsfHe TRIel 17| HHAT 3T T HT
¢ 3R ABRIY &7 818 IS 3 hael HI T g1 TR Aol I 319 Ty H A <& ar
o1 foreshor 3MMge Y e AT ¢ fob Ueh 3MTeeT & 3191 Ye9Td 3R 319t &eT o el I 34 &
<hT 20 TN YIS TV T FFIT T §5T fordT 3N ST & GURA I &1 3778 e 3Hh FH
qifeifeeher EaTd STeT X S8 el T a1, ST 3T ATHe T Ta897h T &1 SHH oI




ofeh 3 ordinance T ATTAST LT feham SITaT 8, ST GER FhaT 31T T, T ofeh 319 faaR &
FLa?

A STTSl 8T (FAMIC): T & BT goArd Ig g foh Ul 58 &7 =ierelm 3R &1 8
HHAT &7 H FHSIT § o FA=T EeTel U E, 9 9E S I g 8| g [90gs 5o & &
SET TohaT 1T &, 319X Tg AET &Y T@T R 3T TSI o hd ol review =TgT fohar I, ar &
HASIT & o S TST °leral, St T8 & g8 Haehl 37 & FH= 81 7T & 3R 30N 6 39
T U 9Il, A §H HaaT TG g1 off T grem| saferw, & a3 AMfds ersar & 3oy
el TGl §, 36 THY Fg T3¢ g1 @1 o, Aol Ueh foreT I8 GoT o Ueh Hsolel o el Toh
sfexr amel & 59 Ig Tere 97T, A T§ communal action 2T 31T grferEdrsT & St Tere ST,
ag secular AT| offehsT JGT &=, AT g8 communal action AT 31X 5T amefr communal 271 &
eI HHASICT € foh 19T 3HAT Fohe ¥ oI 8, AAfeheT 38 g & IS discussion #Hfsam
ﬁ@%ﬁ?ﬂ-mﬁmﬁm?@ﬁmmmmﬁﬁﬁ?ﬁwmnority
T HTHAT &1 ST minority & AT oI=AT &1 5?2 SHH SHIHSTS §, ARG &1 FHIHA HIE &
3t et § 3R Iefet 81 I hgall & Tob St STemera €, o fondll ot Fafar AT 81 58 fohcet &1
sireT 3R aree €1 37157 &2 & FTHA water recharging T Tehe WST &1 WT &1 J 99 &7 I9
3oThT HUT 8T TS| dudyﬁ‘qcmﬁﬂlﬂr”$ﬂmﬁfwagﬁa§$ﬂﬁ%l SIS 3T Feoll
fAQT, A 3 SHeT UTE T ST TelTeaT T ANsfell YE T &7l TgT W 3T TG WHR &
Teh §oIR IS TIT ofdl gl 3R a8l W $o &1 WEd ¢, o [aurh Td §, $o A
JHTREH TEd §, 3% 99T 3R FSAT AN g &1 T TEN I A TN g &1 I 8w
3! [T TS| gl bl AT Tg ¢ [ dg forge Arfele FA81 &, I8 df 3! & & fHar
3R FTY &Y FIRR AT TR 13 TUT hT FUfer 8fy IHehy &7 ST LT 81 H T g o 3R
dg Fold Y, Al TTTITAC o fRET Shlel o FUR HY 3HFT geh Jef S0 3R I8 o 3ae fear
SATHBAT 8| §H gl doh ST Hehdl g7

A, H T fAde Hle AT, H 37 &7 & AT g, 34 A 3R J¢2 6 I F¥el
— AGAS, BT, §Lals, SRIehHT 3R s 7 sAelidrer qur dieitelid, 36 GHTiad 81 @
g1 TgT IR a1 3-8 Fufai §, TSt I 3HHT A1 §ah 181 &, Afehet 3T I T AT W&
¢l & oEers @ 9fafafe g 3R & Ig 9eiRd et o TehdT § foh 37 TT AY A= Sl et
S HE H AT A, Sl dHT o ToIT §H AN oF SG-o19T8 HG ATIT-HET F R dig
SoTehT TG T AT| 31T AN WIHA T Teh Yool I GBTe Toical St T & 3R el
STl T 3T 91T § | 3T TS X SeToh! TS oh FUX 31T 819 3iR Ig THe, Ig FfATd, T8
TR, Tg ST, Tg AT, 379X SoTch gehl ehl T&TT 6T e HehdT, Al [ hisT Soloh gohl
P T HWM? T gl T TR =T §1d Pedl? S Ordinance 3T AT, 38A ST judicial




T 3T AT, 3T review et sl ST AT 2| g JIIeT S 3Hh! custodian & gRT &r
IS oY, a8 T TRPR of arad of ot A| 319 3R 3HB! 37691 A [&AT AT, df SHHT PIg
;Y AT QM| FETAT, IHHT SHH AT ek, T T ordinance ST HAT AT, 38T g7 I
ANE 8 FAST A &, 3T IR Y| 3R SHA AfHAA HY| 3HH Hls FATGT ATHG 181 o,
et SiY FHel ST 8, 98 I & foh 3R HaH 37 FUT S16T e & o716 36 T faaR T, o
SEH g |l T &1 LT gram |

A TS €31 (FAIIA): AT ST TUTT ST T&TT T &, dT 3HPT ATFAST HIh AR cases Fl
review &aAT 8191 3R T & SWAT B19T foh T aTehs 37T g detdl %,ﬁrwﬁg‘ém
SoTen! THT Hehcll &, ool ol AU, fodeh T Seofen! haeent S=Irm 1T AT, a8 8T 3eTeht
Aol T &, ST refugee colonies TS 315 §, a8 U T 39 AT Tl §, T8l &
Felehe ], THUHYY, HTTHA3M, 3117E & ST 3HTThaet el Aared! ¥ ot 1@ 8, 9 1 3eTent fau
Tohd 87 3R T IR diet ¢ 3R 3119 T8 AT ofd ¢ foh 9 IR & a7 T FURT 3eAh! Holelr
AIfew, A Ua 3TA AR 31 3 T I Gryend fAeret anfge o 3pR saehr duf g 3k
T AR U 38 AT a1ereh O, [STHa 38! O U 761 Ao vl oY, A TIHR & HET0T
H Y A 3o I fAer STT| H 39 HTHS Tg 38T el 3T 27 76 39 36 €fg @
58 W faur &Y 3R ordinance & 38 11T T SHH MTA Y AT Teh IR GRY AT HART
IR # AR |

# 3T Uk IR AT AT AT €| F A i faar & 76 33 S1ef T minority &
ST ST 3R AT e Hafer &l &= &Y minority education & foT 38 Y& &r Te corpus fund
FATIT ST 2T 38 381 & W T 5T S0, F 5T THAT F&a| AfheT, T 3TSH i
minority o =118 IR solehdlel [haT SITT 3R TRT minorities & TR & FURX Tg STHT BIST ST
AT ek 1T Y, TorTenT foh 1S gk 18T &, 3Teh IR aleld ¢ &7 ST 31k ST I8 minority
& o7 &, ¥ TS W 3T ATV, aF VFT AT =1 31T g1 ST & 317eT 3m9eh Irday
ﬂﬁﬂ?—rg’mﬁl # e forT 3maeh M € foh 39 F{3Y T IR 37T ST gl T IHTER
feam| a=garg|

HASTh: Uegdle, T5oT S| fohereTee $Ferarelt S, 319 38 fAUesh & R & $© dgeall
Tgar?

A TpeeTtie HFATTET ; S &, I
TSI AT 39 [I8Teh Uar g2

o fRereie AFAaTET : ST &, O



TSI 38F AN H, 30F TN & IR F, 36 gt IR F A1 39 35 Fo 3R dee
AT TTE & YT IHD! AT AT TTE &, FIT 3Hh TR H 31T FH© FHgell AgaN?

At forereTeic HETETet | WX, A3 3H Y & ATeyH § Hiewr fem arn g1 A 37 70 Al
Hat TSIl # ST SSATHY el Tl ¢dT, ST 39 &2 & 39 particular 99T & ATART & W&
gl 1947ﬁmn@am§mmm%ﬁwm§3ﬂma’ra’raﬁwaﬁwﬁwaﬁgw
IgT 3T &, 38 HAY 3T ddel del AT AR H off 37T U feTar g1 5 9 7 gRrsifen
I AT, §H 3T AT FS BISH fgogrdlal & 35U fTd & del 30| gH 5T grond &
3T, 15 38 3 31T, fondy TRE 379eH SileT STl X 3TV, 0 Heer 7 H SATeT $6 9 & 73
HAET §| 3 THY GIoATT 3 FAlsfeh F, HIR §H AT Hhel gTelld 7 Fgi qg’rﬁ 3R Frr
struggle ek 50-60 HTeT o STe; ST HRPoT A el Ul Sl gl JE&T Y 97| ST 37
&Sl Sl o Sara, # 39 o1 & HgAd § foh 318l ST & oliall o 379eT i € =A81 T8I &,
U greret et &t 51T I & foF 30 S F 31 & 91g o §AN 979 313 ST I8 &1 Hleled I
AS-FASHT T individual 3T9TT benefit o TET &, STT &R families SEX g ST | ST
ST minority IT communal & &1 ST @T &, Ig fSohel baseless &1 38 communal aTell IS
ST 8T &1 3T fRET community &Y &S individual benefit T8 TgT &Y, T hIS a1 AT &
=¥ f&@% U= individual &Y benefit fAer BT &1 A BATT & ordinance &1 AT language 2T,
3HE! g AT-HAS Y ST TohaT a13m T 31X I8 SU-iRa & o1l 38 &3 ant 91¢ g ey
7€ HqH foham foh TXHR SE 33 & ST 39 0T & ATETHA | e FeA 3T W | o1
qﬁmﬁ%%ﬁwﬁwwﬁmwm|apseawama3m§m$mu§m,
méﬂaﬁ?ﬁaﬁqu HTET R 3R G AGHH e ofd! o 37 HHT §H olldT Toidt disT
3T T S/ G2 3 1T &, 60 Wl & TG ATAG FHH! [T TgT gleld AT, [GeTrs off WEr & b
&H T refugee S<1a7 T T &1 ﬂ?ﬁﬁﬂﬁﬁmmﬂﬁaﬁyﬁmcoloniesﬁﬁ
refugees a‘ég@% 3eTh! TOhY AT ST T &

#t PAT TG HFHAE (FAFTA) : FT as a citizen, as a Representative of Traders Ig
exEared ¢ o [a9as 1 Y &7 o1, 3 34Y Irdetaie Fr gt ATAEET & ATeIs A promulgate
g3 T, g forospel T 2T, G & # o1 3R gt AT| 38 T R e, THT A JiRer
&, A el & 4, H 58 91 Y g1 AT § | U Iae|

A TET Hhgel : FEIey, # T T T Tga-agd I § & Fq FgT JoTaT 3701 a1
IGeT T AlerT AT IAT| ATAAT 31 ST 3R HFHATA ST of 93 TIT Al H 379l a1 @Y
&1 3T & 3TeITaT IS el I8 Al STl & | ¥ UTeT TWhE Ue, T g JTHeT 3T STdT & T fopg
oRE A oIl T GAT-TRTHT 39 HeT-HATTaeh ST I, ST affected parties &, 3eT T et




3 Tord o e 3R Tk g T A ST 91 ST AU | AGIGH, HIC & ATLTHA 8 38
AT T 3R 2ATIE FIC T HY Tg FATIT ITAT AT Al ST AT b SoT H goIRT BiFAeieT
3R T TEa €, 379X fhaT 8 9i9Elsr IR description 18T STEIT 31T, 357 ! Ig @ arm

foh I GRY SoR STHe g1 1t is very unfortunate that today a situation like, may be, | have not

seen it, but | have heard it from my fore-fathers, the difficult times that they passed when they
came to this country, perhaps, not to see their children going through the same thing once
again. That is all, Sir. We want that the original Ordinance should come into force.

CONVENOR: Original Ordinance or the Act?
SHRI SANDEEP KOHLI: The original Ordinance, Sir.
CONVENOR: You mean the first Ordinance.

SHRI SANDEEP KOHLLI: Yes, Sir, the Ordinance dated 2™ July, 2010.

A dTelelr €347 : ST Original Act 2T, 33T A T =eTel 37 3R 4T 9 YR & v T
Ordinance T IrAT| 3GTAIT Ordinance T latest 9 & ¢W@T 11T A1 T

TIreleh : Ug o ST Ordinance TT—IT 31T 2T, 3T Sl T@T ST

SHRI JYOTI BEHL.: Sir, | would like to know one thing as to why this Ordinance was
promulgated. There must be some reasons for the Government of India to promulgate that
Ordinance.

CONVENOR: They have given that in the Statement of Objects and Reasons.

SHRI JYOTI BEHL.: Sir, when the Order was passed by the Supreme Court in October,
2006, subsequently, there were lot of legal proceedings going on. Before this Ordinance was
passed, there was spate of cases all over India in which people, on the basis of the Order issued
by the Supreme Court, were claiming properties. The reason was only that. That is why this
Ordinance was promulgated by the Ministry of Home Affairs. Previously, this Custodian of
Enemy Property was handled by the Ministry of Commerce. The main reason was that the
Government came to know about the very fact that lot of people are going to claim, and the
gates would open. Tomorrow, somebody would stand up and say that he is the heir-apparent to
the old Indian kings of Delhi. The Ordinance was issued just to put that blanket cover so that
nobody claims adversely to the Government of India. Thank you, Sir.

AT AT TGS © T, H M9k IfT AR STH AT § fob 3TST g 37Tl ST IGed T
Htepr fer araT §1 T8 ST subject matter &, TE 3T U2 & s Tolail H goIRI-pUST YT Hr
gufaar &, et 33T DM 91!, USAST ... (cTIT)

IS : 98 dl &4 IdT &, AT dATelall e8eT of g3 91T §1 379 39 39U & g &
gard|



A IR TGS © W, FE S §ARI-HAST AT T FURRAT §, [Sefoh I ITa=1de 3HH
Sfear o e o9&, difeier 3nfe gferar o) & Uore ot &, 319 T & g ToT F=1 e
ST, 3T A AT T IR FTH T W IS o STCT| E3HT Tg o Golier HIE A S 31Ed
qTH g, Y Uoh G U Ex-parte 81 31T, ThAT o SeAehl oppose =Tl fohdT| § 19T dgT UX tenants
€, B lall T Tl &1 A& =il foh gl AT g1 I §H g Tl 9N fob HFaIg H IS 3HTST
T §3T & o <Y TR, ITaeieie & geTeh IST T 25 TXHE &1 915 B | gAa Hrell o S &,
ATE TSI T GTIET Her A7 Ia=Taie T Graet ey, g T af fIueR &, &3 1S Raena 18T
8, AT & olleT 3IRTA F 9 | 38 S Tg HeX AN I H =T IR-AT| FRHA HIE H
3SR g3 & warehl wrelr T &l 3R AT g 3Rt @ gY 1 R wrel wRu| g
oIl & et foh e Wrell T2 Segiet gl oh Ig FH HIC 1 ST &1 §H o197 €547 S b
g1y 30 o §HPT TATST, 93T &8 df A S0 | ggr s o197 918, g9 T gl W 37T 1T,
319 gl ST IAT-TA? 3giet gl foh RNHA I M T & 6 @rell W QTS0 dagA A @
$S AT GHIH HIE 1Y, offehed T6T I FodTs 76T g1 &1 AN 3TERHR g et ) Th 53
gehTer, AT TH SSHAT HIgel AgITe 81 91T, Tolegiol foreir e FoIw gART Aicjea foham 3R T
GUIH HIE A ST T3 81 IT| ST 3o1e SI & FNHA HIE H AR N oS o H 39
foieaft 3 Tgel aR ¢@ TeT § 6 50 e &, e oY, Sotent @it &Xram o Tg7 &, o Jmefy
HIC AN Golol T AR 76T AT, Afehe] Teh SToT AT o ool Y& X GAT| T St e &
gﬂﬂﬁ%ﬁg‘éﬁ?@ﬂaﬁ?ﬁﬁa}ﬁ?&ﬁw,aﬁwwmaﬁ JLT 3T 8 & 37X
g ddTST & e T & 400 GePTeIGR HSeh TR 31T STt | ST 3T H DM S3Tel Wrell g1 31T,
ASAST Wl BT TS | FH HROT T Se1eT ST (o 11T Fot, FHIC T GATEHRT o8 N U AT
aTe foRT ST IR §, a9 ST FAGTHATEH IEIT SiY §RT Teh 3T 91 foharm aram forees agd g
9 99 7| mwmaﬁm@ﬁéiﬁvﬁordinanceElfr%iﬁrﬁo‘aTElTW%*,
Ig 3T Eﬁordinancemﬁﬁiaﬁé%mﬁqu I-GHSTH TATAT &, ST g &
ST §, 39 3T T F I & S A1V g a1gd ¢ b Tt A diae et s
AR HAeg FY, ATk 3TH SFAdT Aol § T UV | ¢IdTG |

HATSTP : 3TIHT UIaTe, foh 3Tt 39T ST g7 TWT | SHY ugel foh & 379« HiFer § 3
& foh I I FaTer 5, H I Th-al HaTel IS AT § | ST =7 1 [ASATSHT g3, ar 3
HOTrAT 1947 3 agT &Y 3R 3780 SI SATIR FSel & 37EU8T 7 gl foh 3T T 19T tenants &,
ﬁﬁmmg%a‘eﬂenaﬂcyMW}ﬁTmﬁEﬁ??Te»'tenancym1947 r=y
1968 & st & fAC oY, Afeher ag fohder & oY, ek 1947 & 1968 deh TG Hlelel Te T,
1968 & dTc JE Plefel §o1T g1 Al ATl S faeenfad &lor &, S I & 39 UR | 3110 2,
3T IR Foram a1 7 o 3eteh AT fohcely S&t ITa oY, oram om, oY 35 FH3as & &9 &




gradiar & 15 off 3T REadh &1 s9= & AT 3 FRER ¥ & T e @ o
Gracler & 1S off| aY 3mTen! A S STElar e, U &e A, 1968 T Tgol A a1 39 91
el

ST (FATIC) : 3R 1968 & Ugel TACT dl fohdrer &7 1968 & &g el o sigelr
hECtfSgeT o &Y g1, o 3 aEgiefaT T &2 dfeh 3T SAIR HUSH & 3edeT § 3R
39 IgT fee-HAeAT T g o ol § 3 o tenants &1 Teh o g1cm & o6 IS
TeTshIade ehleh JoT &, 3eTT8eha §9 H JoT & 3R g@RT tenant & &I H daT 5| AT Sl o1 §&
gU &, &7 J tenant § IT I TeAshId e oS §U 87 3R TeTohld hich 96 &, ol T wiam
TEAT AT 8, TG Fclled bl AT |

A FTER Mg : T, H 3TH TIE & 3 goRcIioT H S WAl &, 8 37eX S 9393
hIFCAF g, SIeTa g geplelaR 81 SHA 3 Gracier dl T3l & originally &, STe a8T
TS o

HAST : Tl 1947 F Tgal?

A FTCNER ST = o, $ 9 & 3R TS Y TS o el 60 & &Y & tenant Tttt | T
WW%EﬂWGOﬁm,@aﬁmMﬁm%‘,ﬁ%d{s H 3TCl3T-37019T TISH
W ...

A : T SHAT HToTd & [ 1968 F FIeleT Tl & Ugel deb, 1947 & 1968 & ey 7 Tl
T IS TSR IT ST, TegeT 3R TcTET FT & TgT T hIISH b FT H 1 L g7 AT
IT TEeE HASR & &Y & I &Y I8T AT, ST tenant ST IGT AT| FIT 0IT &2
&ﬁWH@T:GﬁWI

TSI : AR el AT & §Te;, T e o Jg AT FFART AN €T g5 2, iefed )
W%@mﬁﬁl‘f@’&gﬁ’l 38 §1¢ 39 Yr9<t &1 a1 39 tenancy T FCTH T 37T, 8 T
aﬁéwmﬁgémaﬁgé?wmm?ﬁa?wwaﬂéﬁmm%ﬁ:
foraen! 31T TR & I8, FECITS T ol IT ST o 3GHT DI?

A ATCER TSI : T, 1965 H Tgel & olleT ST Y FRTAT S 3, wifeheT 5197 & o T
BN &Y o1, A9 @ gAY STt 31T Tfersly Grach s &ar o o feam 3R & & 3ot
cA T TR B

SHRI JYOTI BEHL.: There is a point in it, Sir. In fact, iT was not 1968, but it is, basically,
11" September, 1965, under the Defence of India Rules, the Ordinance was promulgated.



From that date, the details were taken by the Custodian from the District Magistrates of all the
districts of such properties with names of tenants, rent which they are paying and if there are
any arrears.

CONVENOR: So, whatever was there at that time was regularized by the Custodian. So,
tenancies were regularized by the Custodian and you are continuing there. Earlier you were
depositing rent to the representative of the State Officer and after that, you started depositing
your money with the Custodian. And, all are up to date and there is no defaulter. | would like
to know how many such people are there in Uttar Pradesh.

SHRI JYOTI BEHL.: Sir, there are 54 tenancies in Lucknow itself. If you talk of Sitapur,
there are 3-4 main bungalows which are housing the District Magistrate, SSP, CMO and there
is a refugee colony known as Sindhi Colony in which the properties were sold by the late Raja
to those people who were staying there under registered deeds. Unfortunately, these are also
covered by the Supreme Court order and they were also asked to vacate. It was between 1947
and 1965. The Raja sold those lands to people under registered sale deeds. Sir, registries are
with them.

A TSR ST - 38! 37 Tl FIE Fgan ¢ fof @relt a2
Tt : fohereTaeg SiY, 319 39 ST ST IS HIdT ge ot Thc 82
Y fhereTdee HFarET ; &7, A Srwely ax|

TSt : T8 § 3R 379 [3sTar Feh I1 ag7 I, WYL F hig FEAT g1aM, Y 3Tl §H Tgi
ofdl Hehcl |

A S gl : T, IR S.UA,, AT T 319 g S Al everything will come to you.
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SHRI NEERAJ SHEKHAR: So, you are paying your rent to the custodian.

SHRI JYOTI BEHL.: I will just clarify your question. When the order was passed, then, a
time-period was given for vacating the properties and handing them over to the Raja. It was



applicable to each and everyone. The Government properties, as per the order, were not
evicted by the District Magistrate and the people of Sitapur. So, on this, a contempt was filed.
During the process of contempt, an order was passed in the Supreme Court, which was a
verbal order. It was not even a written order. ~ There were two different orders on that day.
The original order said that notices have not been received. The factual order, that is, whatever
was spoken by the Court, was put in inverted commas and sent to the District Magistrate the
same day. And, we were asked to vacate on the basis of contempt proceedings. On that we
went to the Supreme Court, and said that throughout the proceedings, right from the very
beginning till date, we have not been heard. We are tenants; we are not claiming property
rights.

AR AW sfrra’rrﬁwz-—ég’m%..l

CONVENOR: Did you get the stay? @gﬁT%‘B—T\TMﬂ%@HW?%I You should
be heard.

SHRI SANDEEP KOHLI: Sir, when we were served notices to evict the premises, we got
a stay on the basis of the eviction notice and on the basis of the record and rent receipts which
we were holding from 50-60 years.

CONVENOR: Is there any plea pending in the Supreme Court from your side?

SHRI SANDEEP KOHLI:  No; there is nothing pending from our side. But even after we
got the stay, the Raja went to the Supreme Court and said, “The stay granted by you is
incorrect. Please appoint a committee to look into this and see if those documents are correct
or not.” That person again passes an ex-parte order. He says that 99 per cent of the people are
unauthorised.

CONVENOR: Who said this?
SHRI SANDEEP KOHLI: Justice Goswami; the ex-High Court Judge of Delhi.

CONVENOR: That means, the Supreme Court appointed a committee and they gave their
report to the Court.

SHRI SANDEEP KOHLI: Sir, let me complete it. After Justice Goswami gave the report,
we again went to the Supreme Court. We complained that last time also an ex-parte order was
passed and this time also an ex-parte order is being passed.  Then, in 2009, a second
committee was constituted which was the Justice Wadhwa Committee. He gave his order
during the end of 2009. The order was based on the documents we were all holding. He
came and stationed himself in Lucknow for two days. He held meetings of tenants and
occupants in the District Magistrate’s Office. After detailed discussions, he gave his report to
the Supreme Court. He said that the Supreme Court had given him clear-cut directions that
whoever was in possession of properties prior to 1965 will not be evicted and whoever was in
possession of properties post-1965 had to be evicted. So, he found out that two or three
tenants were post-1965 though they were legally appointed by the custodian.



SHRI SANDEEP KOHLI (CONTD.): He submitted his report to the Supreme Court. The
order of the Supreme Court, appointing Justice Wadhwa, said, “Now, if anybody is aggrieved
by the order of Justice Wadhwa, he will have remedy only in the civil court.” Raja again goes
back to the Supreme Court and says, “ My Lord, the tenants may go to the civil court, but
because | am a Raja I should be heard by the Supreme Court. *

CONVENOR: Then.

SHRI SANDEEP KOHLI: The proceedings are still on, on that, Sir.  The order of the
Supreme Court, while appointing Justice Wadhwa, said that anybody now aggrieved with this
order will go to the civil court. Again, it is being asked by Justice Wadhwa to clarify how this
report has been given. So, somehow, the courts are being mannered. | am very sorry to say
this.

SHRI NEERAJ SHEKHAR:Please don’t say this.

CHAIRMAN: Can you give the copies of the proceedings of the court
to the Committee?

SHRI SANDEEP KOHLLI: Yes, Sir. | will also give you a copy of the final order. Both the
cases, pending with the Supreme Court, have been disposed of. How can an application be
heard on a disposed of matter?

CONVENOR: Okay. Send the copies of the order available with you.
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SHRI SANDEEP KOHLI: Sir, that 1A was filed in 2006. Till now, nothing has been heard
and, actually, the cases have been disposed of.

CONVENOR: Last month, the Chief Secretary appeared before this Committee. He
submitted the details also. The stand that has been taken by Shri Lal ji Tandon is the same as
that of the Government. So, they are looking into that. Actually, the Members are eager to
know why the impression was given that there are thousands of tenants in Lucknow. You, |
think, represent only the commercial properties. There is some other delegation. Perhaps, they
were not called or they did not approach us. The residential properties may be in thousands.
They may be in thousands in the whole of UP. So, we would like to meet some of the
representatives of .....

SHRI SANDEEP KOHLI: Sir, it will be very kind of you if you call them because 95 per
cent of these people are Below Poverty Line. They have not been able to approach any court
of law. Every time, in the Supreme Court, it is said for them that they have nothing to say;
S0, please, at least, evict them.

CONVENOR: Mr. Kohli, I understand that but the point is that we have given advertisement
in the newspapers. But they might be reading Hindi or Urdu only. They may not be in a
position even to buy a newspaper. They may not be aware of the facts. So, I will request the
hon. Member of Parliament from Lucknow to approach those Associations. If those
Associations come and appear before the Committee, it will be welcome. We do not want to
leave anybody unheard. We want to give them an opportunity. If, you, within seven day’s
time, give us a date, time or persons who wish to appear before the Committee, we will invite
them.
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THE DEPARTMENT-RELATED PARLIAMENTARY STANDING COMMITTEE ON
HOME AFFAIRS MET AT 3.00 P.M. ON FRIDAY, THE 30™ SEPTEMBER, 2011, IN
COMMITTEE ROOM ‘B’, PARLIAMENT HOUSE ANNEXE, NEW DELHI.

(Shri M. Venkaiah Naidu — in the Chair)
Witnesses
Member, Rajya Sabha and Eminent Lawyer
Shri Ram Jethmalani,
Representatives of Ministry of Home Affairs
Shri R.R. Jha, Joint Secretary
Representatives of Legislative Department, Ministry of Law and Justice

1. Dr. S.D. Singh, Joint Secretary & Legislative Counsel
2. Shri K.V. Kumar, Assistant Legislative Counsel
3. Dr. G.Raju, JS& LC

Representative of Department of Legal Affairs, Ministry of Law and Justice

1. Shri Satish Chandra, Joint Secretary & Legal Adviser
2. Shri S.R. Mishra, Deputy Legal Advisor

CHAIRMAN: Shri Ram Jethmalani, Member of Rajya Sabha, I, on my own behalf and on
behalf of the Committee on Home Affairs, welcome you to the meeting of this Committee. As
you are aware, the Enemy Property (Amendment and Validation) Second Bill, 2010, has been
referred to the Department-related Standing Committee on Home Affairs. The Bill has far-
reaching legal implications as well as consequence in the settlement of disputes concerning
enemy properties in the country. In view of this, the Committee has decided to have the
benefit of your views on the provisions and implications of the proposed amendments in the
Act. Your suggestions on the provisions of the Bill will help the Committee in formulating its
views on the Bill. You are also very well aware that the proceedings of the Committee shall
be treated as confidential and it shall not be permissible for any Member of the Committee or
any one who has access to the proceedings to communicate, directly or indirectly, to the
media, any information regarding its proceedings including, its Report or any conclusion
arrived at, finally or tentatively. With these words, I, once again, welcome you and request
you to share your views and suggestions on this Bill with the Committee.

WITNESS: Sir, this Bill has a very unfortunate history. It is a very sordid story of corruption.
Every layman, every lawyer and every judge knows a very simple proposition of law that
when a person is dead, his heirs get what he owned. It is amazing that in this case, and | regret
to say that, at the Supreme Court level, two judges of the Supreme Court acted contrary to this
simple principle, which LLB student knows that an heir can only get what the propositous had.
The facts are that the Raja of Mahmudabad, who was an Indian citizen, owning vast



properties, mainly in Uttar Pradesh, migrated to Pakistan alongwith his minor son, soon after
the partition of India. He ceased to be an Indian citizen and had acquired the citizenship of
Pakistan. After a long stay in Pakistan, he settled in London and died there in 1973. He died
as citizen of Pakistan. After a long stay in Pakistan, by which time he had become the
Ambassador, at large, for the country of Pakistan, allll his properties in India, naturally came
to vest in the Custodian of Enemy Property, under the provisions of the Enemy Properties Act,
1968. It is a well known piece of legislation, which comes into operation at a time whenever
there is a war between the two countries.  All enemies, their properties vests in the
Government. Then, of course, if there is a peace, then there is a Peace Treaty, then, in
accordance with the Peace Treaty, the property is distributed. But in this case, nothing of the
kind happened. Now, this property, which runs into thousands of crores, became the property
of the Indian Nation. His son had become major at the time of his father’s death. Otherwise, he
had gone with his father, when he was a minor, to Pakistan and continued to travel on his
mother’s passport because he was a minor.

SHRI RAM JETHMALANI (contd.): But, even after he became a major, he managed to
obtain passports, first in Lucknow, the second in Teheran, the third in Baghdad and the later
ones from London. This itself is an act of corruption people who issued these Indian passports
to this gentleman, from all these countries. However, Sir, it is unfortunate that | am prepared
now to assume that he was an Indian citizen when he returned to India, because the finding of
law does not hurt me, does not hurt the Indian nation, does not hurt the case. Even if he is an
Indian national and the heir of his father, he gets what the father had, but if the father did not
have the property, the property belonged to the Indian nation, he gets zero.

Now, | want to tell you two more facts. His mother, knowing fully well that the
property had ceased to be the property of the family, applied for a job to be the custodian. She
applied for the job of a caretaker. She said that she loved her husband’s palace, she had some
emotional attachment and that she would like to look after it till her death. So, the custodian
appointed her as an employee, a servant, on some meager salary and she was looking after the
property. The family, on competent legal advice, must have known that this property does not
belong to the father, does not belong to her husband and does not belong to the son. They all
knew it. Then, after many, many years, the son in India contested elections in UP and became
a Member of the Legislative Assembly. A question was raised in the Assembly that he is not
an Indian citizen. The matter was referred to some body. | do not know what happened to
that. There is no indication in the record; at least, | do not have it. This Committee will find
out what happened to that inquiry. But, after many, many years, he started a litigation in India
saying that he was an Indian national, the property now belonged to him and that he had
inherited it. 1 am ashamed of the fact that neither the Judges who dealt with it, nor the lawyers
of the Government, nor the lawyers of the custodian, ever advanced the simple proposition that
the heir cannot get what the father did not have. The result was that a decree was passed,
which was sustained by the Supreme Court.

Mr. Chairman, | would now like to inform you how | got interested in this matter.
Some refugees from Pakistan had taken a tenancy of this property and now they were running
their small business of a restaurant and things like that. They were paying the rent to the
custodian after this man went away. The Supreme Court issued orders that even they should be
evicted. Officers went to dispossess those people. Those people said, ‘show us the orders
under which you want to throw us out’. They said, ‘we are throwing you out under the oral
orders of the Supreme Court. We have no order in our possession’. You will be amazed that



these people went to the Allahabad High Court. The Allahabad High Court asked those people
‘under what authority or order are you throwing out these occupants? ‘ They said, ‘we are
doing it under the oral orders of the Supreme Court’. The Judges of the Allahabad High Court
have recorded that ‘we are told that they are being evicted under oral orders of the Supreme
Court of India’. It is at this stage that | appeared for one of the occupants, a tenant who is
running a hotel in one of the premises which are a part of this estate ".......... The matter then
came before another Bench. | succeeded there. The occupants are safe. The occupants are
safe, but what happens to the Indian nation? The occupants will pay the rent to the nation but
the nation is the owner of those thousands of crores worth property. | created a serious
agitation. | talked to the politicians. | talked to the members of the Ministry. | talked to the
Government, which does not like me, but still I persisted. | am almost proud of this fact that
even the ruling Congress Government realized that all this was wholly wrong. They then
issued an ordinance under our compulsion. | do not wish to take the whole credit; there were
others too who joined in this campaign. That ordinance displays the honesty of the
Government of India for the first time. That ordinance records that there is a Supreme Court
judgement but we wish to prevent the property from getting into the hands of those who are not
entitled to it. This was the most polite way of saying that the Supreme Court has delivered a
fraudulent judgement. That ordinance was translated into an Act. The Act was brought before
the Parliament, and | want you only to see the Statement of Objects and Reasons which was
with the ordinance as well as the new Act. | would like to read some part of clause 4: “In view
of the above findings of the courts, the Government decided that if immediate remedial
measures are not taken the prime object of the Act would be defeated and innumerable
properties worth hundreds of crores of rupees would fall in the hands of persons who do not
have any legitimate claim.”

WITNESS (CONTD.): This is the finding of the Government itself and it is the finding which
was presented in an Ordinance and that Ordinance was presented to Parliament. It was,
therefore, proposed to bring about amendments to the Enemy Property Act to clarify the
legislative intent and strengthen the hands of the custodian and the Central Government and
also to prevent the courts from issuing any orders for divestment of these properties. This
Ordinance was intended to nullify the Supreme Court decision, which is the right of the
Parliament to do. This Bill, when presented, would have passed in both the Houses of
Parliament without the slightest difficulty. But some people can’t give up corruption. | wrote
a big article in which I attacked the amendment which is sought to be made in the Bill. | regret
to say that the amendment is made by the same Mr. Chidambaram who had moved the original
Bill with the original preamble. This is the article which | wrote. Even my editor cut out the
last two pages of my article. Even that published article ends up with reference to that clause 4
in which the object of the Ordinance, according to them, was to prevent the property from
getting into hands which do not deserve to have it and to which they have no legitimate title
despite the judgement of the court. The article’s last paragraph is, “The ordinance is a belated
act of justice to the Indian people. The entire Congress party saw the wisdom of it. All the law
officers of the Government and the entire Cabinet must have approved of the Ordinance before
the hon. President promulgated it. Certainly, it brought jubilation to the occupants of the
property and the nation became richer by thousands of crores, even Mr. Chidambaram’s
statement modestly mentions hundreds of crores. Now, starts another scam”. After these
words, my editor cut out the rest. Now, let me continue with those missing two pages. “The
earlier one had the fig leaf protection of a Supreme Court Judgement. Now, the fig leaf is

" Expunged on the direction of the Chairman of the Committee.



gone. What remains is naked bribery, corruption, dirty vote-bank politics and sordid
communalism. The Ordinance had to be confirmed by an Act of Parliament for which a Bill
had to be introduced. The Bill was prepared and becomes Bill no. 75 of 2010. The Bill is a
replica of the Ordinance. It contains the key provision that no court has jurisdiction to divest
the property from the custodian and the property will continue to vest in him notwithstanding
any judgement of the Supreme Court to the contrary. This provision has given retrospective
operation as it always existed in the Act from the year 1968. The Statement of Objects and
Reasons attached with the Bill repeats the contents of Chidambaram’s explanatory statement
which | have quoted in extenso. The Bill would have unanimously become an Act of
Parliament. Every honest citizen was waiting for this to happen. We were shocked to read in
the newspapers”, and this is a newspaper report, “early this month that the same Chidambaram
in the company of advocate and Minister Salman Khursheed have persuaded the Prime
Minister to abandon the Bill and thereby ensure the lapsing of the wholesome Ordinance. In
other words, the two have persuaded the Prime Minister to allow persons without any claim to
swallow the nation’s property. After a couple of days, the Press reported that they called on
the Prime Minister to thank him for accepting their nefarious, anti-national advice. Hon.
Khursheed was the advocate for the junior Raja supporting the eviction of tenants, a clear case
conflict of interest. Chidambaram is a signatory to the explanatory statement justifying the
Ordinance. A quick change artist he is, he now helps the junior Raja to grab property which
belongs to the nation. | wonder why some MPs join this unholy venture. The Raja is not
creating a Wakf or the property for the upkeep and amelioration of destitute Muslims”. Some
Muslim MPs, who join this, happen to be my friends. 1 told them if Raja is creating a Wakf of
this property for poor Muslims, | would not oppose it. “The Prime Minister owes an
explanation to the nation. How does he propose to justify this kind of plain immorality and
betrayal of the people’s trust? | hope he will not permanently damage his reputation for fiscal
integrity. The Bill has been introduced in the Lok Sabha in its original form. The same Mr.
Chidambaram has moved an amendment to the Bill completely going back upon his earlier
statement to Parliament. An honest Minister in his position should resign and go into penance
and oblivion. The Parliament must pass the Bill without Mr. Chidambaram’s amendment of
his own Bill being amendment dated the 19™ of August 2010. Many people already suspect,
and with perfect justification, that the booty has been shared”.”

CHAIRMAN: | will not take on the record this last line which you have read out from your
article.

WITNESS: Don’t take them, Sir. You can also tear them up like my editor has done.
CHAIRMAN: We want to be benefited by your wisdom about the background of the Bill and
the subsequent u-turn buy the Government. My query to you is, Sir, please enlighten us, what
is going to be the effect of the latest amendment moved by the Minister?

WITNESS: The latest amendment that he has moved means that a custodian has the power to
return the property to the heirs and all that the heir has to do is to produce a succession
certificate which means that he is proving that he is an heir. If he proves that he is an heir, he
gets the property. It is a plain fraud.

CHAIRMAN: All the courts will have to jurisdiction.

" Expunged on the direction of the Chairman of the Committee.



WITNESS: Yes.

SHRI D. RAJA: Sir, just for my clarification, these two Judges who gave contradictory
judgement, you mean Justice Goswami and Justice Bhan?

WITNESS: Justice Ashok Bhan. He was the senior Judge.

SHRI D. RAJA: The other thing is, you mentioned that somebody raised the question about
the son’s citizenship in Uttar Pradesh.

SHRI D. RAJA (CONTD.): You can find it out because he said that some Committee was set
up. He was an MLA for two terms in the Uttar Pradesh Assembly.

WITNESS: The fact that he is a citizen is irrelevant.
SHRI D. RAJA: If he’s not a citizen, how could he contest an election and get elected?

CHAIRMAN: He may be a citizen. But if there is no property, where is the question of
inheritance?

SHRI D. RAJA: | want to know whether any of his property belongs to wakf.
WITNESS: No. Most of them are palaces and things like that. They are huge properties.
Most of them are leased out to tenants from whom the custodian has been collecting rent.

SHRI NAVEEN JINDAL: Sir, there is a sub-Committee also. | am not a Member of that.
So I am not well aware of this case. | just heard the learned colleague, Mr. Ram Jethmalani, on
this issue. He may be correct on technical ground. The person was a minor when he left India
with his father during partition. Partition, in my view, was a very unfortunate and unfair thing
to happen to millions of people on both sides of the border. Under those circumstances, he had
to, like many families, leave India. But then he decided to come back. On technical grounds,
what Mr. Jethmalani is saying may be correct that it was not owned by them. But in all
fairness, in my view, it was their property and he is the legal heir. These are my personal
views and | do not see anything wrong in that. Mr. Jethmalani kept on making the statement
that this would have been the property of the Indian nation. We are all private citizens. Even
our property belongs to the nation. Nation is not separate from its own citizens. Our property
put together makes up national property. Whether this property remains with the custodian or
with the legal heir or with someone else, this is in India and it remains an Indian property.
These are my views which | wanted to share with you.

CHAIRMAN: The property is going to be in India only. But the point is that the moment a
person gives up his Indian citizenship and takes the citizenship of Pakistan, his property is
vested with the custodian, the Government of India. The property of the people who left
Pakistan to come to India was taken by Pakistan Government and vice versa. Once you lose
the property, the question of getting it back does not arise at all. You are saying it on a
philosophical note.

SHRI NAVEEN JINDAL: On technical grounds, he may be perfectly correct. | am just
saying it as a logical thing.



WITNESS: He became the ambassador of Pakistan.
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CHAIRMAN: We have to see because he is an interested party; he is the beneficiary.
SHRI NAVEEN JINDAL: Mr. Jethmalani also appeared for tenants or occupants.
CHAIRMAN: Advocate is different.

SHRI D. RAJA: This is a very complicated case. Mr. Jethmalani appeared on behalf of
occupants. Mr. Salman Khursheed also appeared for a party. It is a very complicate case. We
have to hear the other version as well.

CHAIRMAN: 1 take note of the suggestion. We will decide it.

SHRI S.S. AHLUWALIA: Just now our learned senior colleague has thrown some light on
the Enemy Property Bill. As far as my understanding goes, there are three ways of acquiring
the property. In Uttar Pradesh, one was through execution of Sanad, that is, talugdary.
Another was through town improvement trust or lease. And third was if it was ancestral
property. When this case was referred to different courts about re-acquiring the property from
the custodian, the case was filed under Oudh Act.

When the Chief Secretary, Uttar Pradesh, appeared before us, he gave us some
documents. We asked him about Sanad which is through talugdary. It was about those who
got the property and we wanted to know what exactly the agreement was.

It says, “Therefore this Sanad is given you in order that it may be known to all whom it
may concern, that the above estate __ has been conferred upon you and your heirs for ever,
subject to the payment of such annual revenue as may from time to time be imposed and to the
conditions of surrendering all arms, destroying all forts, preventing and reporting crime,
rendering any service you may be called upon to perform and of showing constant good faith,
loyalty, zeal and attachment to the British Government, according to the provisions of the
engagement which you have executed, the breach of any one of which at any time shall be held
to annul the right and title now conferred on you and your heirs.”

WITNESS: During that time, we had a war with Pakistan and that is why the Enemy Property
Act was applied.

SHRI S.S. AHLUWALLIA: | agree with you on this. But this was done during the first
freedom movement in 1857.

WITNESS: These were rewards for those who were loyal to the British and those who did not
share the aspiration of the Indian people for freedom.



SHRI S.S. AHLUWALLIA: That is my point. Should it continue now? During partition, the
person left India and went to Pakistan. Under the terms of Sanad, will that continue to be their
property or not?

WITNESS: No, it doesn’t.

SHRI S.S. AHLUWALIA: Can you just give a note on this for the benefit of the Committee?

WITNESS: Sure.
SHRI S.S. AHLUWALIA: Do you have a copy of the Sanad? Or do you want to have it?

WITNESS: | will like to have a copy of the Sanad.

CHAIRMAN: We will send you a copy of the Sanad. Ram Jethmalaniji, thank you very
much. So nice of you. You have spared your valuable time and have come before the
Committee and, then, enlightened us. Please send an extensive note to us.

WITNESS: | will send a note. Thank you.

CHAIRMAN: The meeting is adjourned now.
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CHAIRMAN: The Secretariat will convey to the members of the bereaved family our sense

of profound sorrow and deep sympathy.

I welcome you, hon. Members, to this sitting of the Committee. In today’s meeting, we
are going to further hear the views of Chief Secretary, Government of NCT of Delhi, on the
Enemy Property (Amendment & Validation) Second Bill, 2010, and we will also hear Shri
Mohammad Amir Mohammad Khan, the erstwhile Raja of Mehmoodabad, on the Enemy

Property (Amendment & Validation) Second Bill, 2010.

Friends, as you are aware, Hon. Chairman, Rajya Sabha, has referred the Border
Security Force (Amendment) Second Bill, 2010, on 19™ August, 2011, for examination and

report by 30" September, 2011.



CHAIRMAN (CONTD.): However, on our request, hon. Chairman, Rajya Sabha has granted
extension of time to the Committee up to 30™ October, 2011 for presentation of Report on the
Bill. Since we have very little time at our disposal, we have to work at a fast pace and present
our Report on the Bill by that date.

Friends, as you know, we have to present our Report on the Enemy Property
(Amendment & Validation) Second Bill, 2010 latest by 30™ October, 2011. Since we have
very little time at our disposal, we have to work at a fast pace.

The provisions of the Enemy Property (Amendment & Validation) Second Bill, 2010
has far-reaching consequences in terms of settlement of disputes of enemy properties in our
country.

I would like to inform you that the erstwhile Sub-Committee heard the Chief Secretary,
Government of NCT of Delhi on the Bill. However, he was not having updated information
and, therefore, he was directed to come again well prepared. Today, he has been invited to
tender his evidence before the Committee.

In the last sitting of the Committee held on 30" September, 2011 we had heard Shri
Ram Jethmalani, Member, Rajya Sabha and an eminent lawyer on the Bill. In the last sitting,
some Members felt that Shri Mohammad Amir Mohammad Khan, the erstwhile Raja of
Mehmoodabad, who is the main party in the case of enemy properties, which was dealt by the
hon. Supreme Court of India, may also be heard. Therefore, the Chairman of the Committee
decided to call him before the Committee. He will come at 12 noon. Papers received from the
Government of NCT of Delhi and Shri Khan have been circulated to you and I hope you had
found time to go through them.

Besides Shri Mohammed Amir Mohammad Khan and Chief Secretary, Government of
NCT of Delhi, we have also invited the Law Secretary and the Legislative Secretary of the
Government of India and an officer from the Home Ministry to assist the Committee.

Mr. D.R. Meena, the Law Secretary has asked for exemption from being present today.
He has sent his senior officer to attend the meeting and the Chairman has allowed that.

Now, we may invite the Chief Secretary, Government of NCT of Delhi first.

CHAIRMAN: 1, on my own behalf and on behalf of the Committee, welcome the Law
Secretary of the Government of India, the Chief Secretary, Government of NCT of Delhi, the
Joint Secretary of the Ministry of Home Affairs and the Joint Secretary and Legal Advisor,
Department of Legal Affairs to this sitting of the Committee.

Mr. Chief Secretary, as you are aware, the erstwhile Sub-Committee, in its sitting held
on 27" July, 2011 heard you on the Bill. Since you were not having updated information at
that time, it was decided to hear you again on the Bill.

As your State has several enemy properties, the Committee would like to hear your
views on the provisions of the Bill, particularly on the management of enemy properties
situated in the NCT of Delhi. You may give your comments briefly on the Bill containing the
description of enemy properties situated in Delhi.



After your presentation, Members may seek clarifications.

The proceedings of the Committee shall be treated as confidential and it shall not be
permissible for a Member of the Committee or anyone who has access to its proceedings to
communicate, directly or indirectly, to the media any information regarding its proceedings,
including its Report or any conclusions arrived at, finally or tentatively.

With these words, | request you to take the floor.

SHRI P. K. TRIPATHI: Respected Chairman and distinguished Members, we have studied
the Bill and the Government of NCT of Delhi has basically six observations to offer. The first
observation is in respect of insertion of new section 5A. We agree with the suggestion. This
idea of a certificate is already there in section 12. What we are suggesting is that a revised
format needs to be devised for issuing such certificate. ~ While supporting the idea of a
certificate, we say that there must be a format and a format must be devised for this. This is
suggestion number one.

The second suggestion relates to section 8. Now a very good suggestion is made that
the rent may be fixed and collected. It was not specifically mentioned earlier. Our suggestion
is that the word “periodically” must precede the words “fix and collect the rent”. Though
fixing the rent implies that it will be revised, it would be better to make it clear and insert the
word “periodically” which means that the rent can be revised from time to time. Under every
rent agreement the rent gets revised over a period of time. Therefore, we make this suggestion.

The third suggestion relates to section 10. It has been suggested that the custodian may
issue a certificate. What we are saying is that this might result in loss of revenue if we accept
the certificate as it is and do not prescribe something more than that. One of our suggestions,
of course, is that the word “receipt” may be substituted for the word “certificate”. The more
important thing which we have suggested later is that a period of ninety days must be given,
whether you call it a receipt or a certificate.

SHRI P.K. TRIPATHI (contd.): Then, it should be obligatory on the part of the person to
whom a certificate or receipt has been issued that he must pay the stamp duty and get his
property registered. And, we have suggested that a period of 90 days should be given to them.
If they do not register within that period, an extension of another 90 days should be given.
After that also, if he fails to register, then he must again apply to the Custodian to get
permission again. So, the whole idea is that the stamp duty, which is one of the important
revenues of the State, should not be lost. Then, suggestion No.4 relates to Section 17. Instead
of two per cent levy of fee for management and proceed of sale, it is now proposed to increase
to five per cent. Our suggestion is that it should be ten per cent, instead of five per cent,
because the value of the properties and the rents are very low. Therefore, we are suggesting
that instead of five per cent, it should be ten per cent. Then, the fifth suggestion relates to
Section No0.18C, where it has been suggested that the Central Government may, by general or
special order, direct that any or of all of enemy properties vested with the custodian under this
Act shall be sold or disposed off in such a manner as may be prescribed. Here, we are only
suggesting that the procedure and manner should be defined so that there is no discretion and
there can be no debate on this issue. To avoid discretion, the procedure and manner should
also be specified. Then, our last suggestion is this. In Section 10, what we are proposing is
this. One is, which we have already suggested, the word ‘receipt’ instead of ‘certificate’, and



the second is that since we want to protect the stamp revenue, supposing somebody gets a
certificate or a receipt, whatever is finalized, if he does not go and register that property, then,
he can avoid the stamp duty. We are saying that he should be given time; it should be
mandatory that he must get the property registered in the Sub Registrar Office in his own name
and pay the required stamp duty. And, in that, we have suggested that ninety days’ time should
be given to him, after which another 90 days can be given by the C.P. And, if he fails to
register within this period of 180 days, we are not saying that he should be debarred, but he
must again go to the C.P. to get permission. The whole idea is that the stamp revenue which
comes, that must come to the State Government. And he should not presume that the
certificate is final and that he does not have to do anything more. Finally, my sixth suggestion
relates to Section 24, where we are proposing that while there has been a penalty of Rs.10,000
proposed for persons who do not give information when they are called for, now, for those who
even give a false return, the fine is only Rs.500. That is less because if a person does not file
his return or even give a wrong return, the fine should be the same as that of Rs.10,000. That
is all, Sir.

CHAIRMAN: | would like to know if the representatives from the Home Ministry have any
comment on what he has suggested.

SHRI ANIL GOSWAMI: These six suggestions were made earlier and we have furnished
our comments to the Committee.

CHAIRMAN: You seem to have more or less agreed on all. Was this seen by the Chief
Secretary of Delhi?

SHRI ANIL GOSWAMI: No; he has not seen it. We have approved it in the Ministry. What
we have said is that when we frame the rules, most of the suggestions of the Government of
Delhi will be taken care of.

CHAIRMAN: We would like to hear the views of the Law Ministry.

SHRI V.K. BHASIN: Sir, on the point of exemption of stamp duty, | would like to draw the
attention of the Committee to article 285. As per article 285, all the properties of the Union are
exempt. So, this needs to be examined as to whether stamp duty can be levied on a property
which is vested with the Custodian. If it is construed as a property of the Union, can that be
property be levied stamp duty? | can read out article 285. It says: Exemption of property of
the Union from State taxation (1) The property of the Union shall, save in so far as Parliament
may by law otherwise provide, be exempt from all taxes imposed by a State or by any authority
within a State; (2) Nothing in clause ( 1) shall, until Parliament by law otherwise provides,
prevent any authority within a State from levying any tax on any property of the Union to
which such property was immediately before the commencement of this Constitution liable or
treated as liable, so long as that tax continues to be levied in that State.” So, | humbly suggest
that this legal issue needs to be examined, and we must be very sure as to whether the taxes on
such a property can be imposed not. And would that come within the scope of article 285?

SHRI P.K. TRIPATHI: 1 would like to clarify what I said. When it is the property of the
Central Government, there is no question of any levy. Once you are divesting it and giving it
to somebody else, to a private person, it is only at that stage when the private person wants to
register that property in his own name, then, we are suggesting that it should be levied. We are
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not suggesting that all properties with the Custodian should be levied the stamp duty. It is
only that when it goes into the hands of the private person, then, he should first register that
property so that our record is correct, and at that stage, he should pay the duty. This is our
limited suggestion. In fact, if he has lost all other papers, this certificate is the ultimate proof
of his ownership. So, what we are saying is that once the property is in a private hand, he must
register that property and he should pay stamp duty. Otherwise, the certificate itself can be
sold to various people, and it would become something like a Power of Attorney, that the
property will get transferred. That is our suggestion, and not when it is with the Central
Government.
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SHRI NEERAJ SHEKHAR: When 'you' auction it?

SHRI P. K. TRIPATHI: When the C.P. auctions it -- because he only has the right to auction
it — it is proposed that he will issue a certificate and that certificate will be a proof of
ownership. At that stage, we are saying that he must also register it.
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CHAIRMAN: What do you have to say on this, Mr. Bhasin?

SHRI V. K. BHASIN: Thank you very much, Sir, for finding me worthy of making a
submission. This issue of certificate, if we see, is to the heirs of the owner of an enemy
property. What he is talking about the issue of a certificate, according to my understanding, is
to the heirs. Now, since the stamp duty has been abolished on the succession certificate, |
think, this needs to be examined. In that case, obviously the issue of stamp duty should not
arise. First, it is the municipal taxes. Once it was in the custody of the Custodian, prima facie
it would appear that it was in the custody of the Government and the Government was the
owner and no taxes can be imposed on the property of the Union; so, therefore, it should not
attract taxes during that period.
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SHRI V. K. BHASIN: This is a complicated issue, Sir, and it needs to be examined.



CHAIRMAN: If it is beyond the limit, then, what happens?
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SHRI SATISH CHANDRA: This is a very complicated issue, Sir. We have to examine it.
We will submit our opinion to the Committee, Sir.
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SHRI D. RAJA: In the Note given by the Government of NCR of Delhi, on page 2, as per the
D.O. letter number such and such of the Ministry of Home Affairs, Government of India, New
Delhi, there are a total of 74 enemy properties. Out of these, 37 properties reportedly belong to
Pakistani nationals. One property reportedly belongs to a Chinese national. Out of 37
properties of Pakistani nationals which have been vested with the Custodian, 11 are Declared
Cases, 2 are Declared Court Cases, 12 are Income Cases, 12 are Income-Court cases. The fate
of the remaining 36 properties of Pakistani nationals, the process of verification to determine
whether these are enemy properties or not, is in progress. These cases have been categorized
as 'Process Cases'. How long will this verification go on with regard to the Pakistani nationals?
And what happened to the Chinese national? And also, what do you mean by ‘income cases'
and the other categories of cases?

SHRI P. K. TRIPATHI: Sir, this classification has been done by C.P. What we have
understood is that there were 74 files and each file contained a number of properties. So, when
we said 74 cases, the revised list that has come to us...

SHRI D. RAJA: Just a minute. You have mentioned that there are 74 enemy properties, not
files or cases.

SHRI P. K. TRIPATHI: Sir, I am trying to explain this. This letter is from the Home
Ministry and it is based on a system where within the Custodian records, there were 74 lists of
cases. It was a set of properties. | have now furnished a list, Sir, for Delhi. Now, the number
of these cases, instead of 74, is 67, of which, four have been settled. Sir, we do not want to



change the number again and again because otherwise it will cause confusion. The total
number of properties involved are 803. We have made a whole list of each property because
last time the Committee wanted to know this and the Committee was not happy that in certain
cases we had indicated that the court in which the case was going on was not known. We have
made a complete list giving details of each property, the courts in which cases are in process,
who is the owner and who is maintaining it. So, now we have furnished this list which gives
details of each property. Sir, we also got a bit confused in the beginning with this number in
the sense that this number is being maintained by the Custodian. But let me just read out the
list of individual property, Sir.

SHRI P. K. TRIPATHI (contd.): At serial number 2, it is Mohd. Yusuf Pasim Unnissa, Pari
Unnissa, Sabi Unnissa. When you go to property details, property no.5 to 7, 5 to 20, 3823 to
3826 are situated in Gali Barna, Sadar Bazar, Delhi. Therefore, if you start counting each of
these, then the number will come to 803.

Similarly, under the same case, property no. 3814, it is at Gali Barna, Sadar Bazar,
Delhi. We have furnished this list where we have now named each property. For example,
there are 10 shops. Whether we treat it as 1 or 10, is mentioned. We have listed each property
separately. In our count, the properties which have come are 803. But they relate to 67 list of
cases. That is true. That is the method of keeping the account. The total number of properties
which we have found in Delhi today are 803.

SHRI D. RAJA: Are you still in the process of verification?

SHRI P. K. TRIPATHI: Sir, in 2010, the power of Deputy Custodian was vested all over the
country. Otherwise, we were getting the list from CP. Now, since the power has come here, we
have gone in detail; gone to each property and listed out the number, the person who is in
occupation and also whether he is paying rent or not. Everything has been listed out. The
delegation came only last year.

SHRI D. RAJA:_My simple question is, has the process of verification over or not?

SHRI P. K. TRIPATHI: As far as the process of cases is concerned, the 36 which you
mentioned, that is being done. But, the declared income cases is all over; but the listing also
has been done. On the processed cases, the custodian has to take a call. For example, the
Chinese property, now the SDM has passed an order saying that it is not a Chinese property,
but it is an Indian who is the owner of it; there was never a Chinese person in-charge. Now, we
have sent our report to the custodian. It is for him to take a decision. We have carried out our
procedure and we have submitted our report. He alone has the power to declare to divest the
property. That is not delegated.

SHRI ANIL GOSWAMI: We agree that we have asked all the concerned State Governments
wherever the processed cases are pending to expedite verification. In Delhi, there are 36
properties where the verification is in progress. We need to expedite. On a question how much
time will it take, | would say that the State Government only has to do it.

CHAIRMAN: For the whole of the country, how much time would it take? One month, 2
months, 12 months, 24 months? Are there litigations also in courts?



SHRI ANIL GOSWAMI: If you see the speed with which the State Governments are doing,
it will take time. I cannot give you a time-frame. Sir, some times, court cases too come during
verification. Once they are in the process of notifying the properties, somebody can go to a
court. The verification has still not been completed in 36 cases in Delhi.

SHRI P. K. TRIPATHI: Sir, in the list of enemy properties, at serial number 8, Mohd. Ateef,
s/o Mohd. Illyas Khan, this has been deleted vide CP’s order dated 10.5.2011. They have made
a deletion of this property. In two cases there has been a deletion. It has been accepted that they
are not enemy properties.

CHAIRMAN: You have raised certain other questions also, Mr. Chief Secretary. You said
that in the amendments there is a lack of rules in defending anomalies in the Act which has not
yet been overcome. In spite of section 3 of Delhi Rent Control Act which states that the Act
shall not apply to any premises belonging to the Government, the courts continue to take
cognizance of rent control cases relating to enemy properties. How many such properties are
there where courts are intervening?

SHRI P. K. TRIPATHI: Here, we have a problem. The total list of number of cases is 19
involving 31 properties out of 803. 45 were in the court, but in that, one related to Kolkata; so,
14 have been settled and the remaining are 31 now.

CHAIRMAN: What is the opinion of the Law Ministry in this?

SHRI SATISH CHANDRA: Sir, we will examine and let you know. We have to see all the
provisions of the Rent Control Act and other provisions.

CHAIRMAN: The Law Ministry should have examined it. Have you written to the Law
Ministry?

SHRI P. K. TRIPATHI: We have taken the opinion of our State Government. We found that
all properties as per the Rent Control Act only if your rent is above Rs.3500. They concurred
that once it is a Government property, it should not come under the purview of the Rent
Control Act. We have not sent it to the Central Government’s Law Ministry.

CHAIRMAN: You may send it to us and we will forward it to respective Departments for
their opinion.

Then, you said that there is a shortage of staff available with the DC for independent
verification and action thereon...

SHRI P. K. TRIPATHI: Yes, Sir, we had said it. But, now what we have done is, since the
Custodian has given now a full time officer, who is here with us. We have engaged Mr. Mehra
as a full time officer in Delhi. He is a retired officer. Now, we are also trying to take the help of
all the 9 SDMs and we are monitoring it rigorously. We are trying to computerize the whole
system. Now, we have the entire list. The amount of money which they get as rent till 2010
was collected by the Custodian. Now, we are collecting it and we are remitting it too; the
amount of rent is very less; it is Rs.2.87 lakhs which is collected from May 2010 to March
2011. This we have remitted. I think, they are paying more money for the salary than the rent
they are getting.



CHAIRMAN: Home Ministry, whether at the time of notifying this that the Deputy Custodian
will be deputed in respective area, has analysed that you are giving another job do although
they are already overburdened and whether it will serve the purpose or not. Have you given
any grant?

SHRI ANIL GOSWAMI: Sir, on 7th June, 2010, we have issued a notification which says
that the Additional District Magistrate Revenue, Central District of NCT of Delhi would act as
ex officio Deputy Custodian for Enemy Property for the area falling within the NCT of Delhi.

CHAIRMAN: My point is this. You are talking only about Delhi. You have just designated
a person who is already working in NCT of Delhi as ADM. You have issued a similar
notification on 7th June appointing the District Magistrates in various States and in the Union
Territories as ex officio Deputy Custodians of enemy property under the Act. While issuing
such a notification whether you have analysed the fact that they are already overburdened and,
who will bear the expenditure.

SHRI ANIL GOSWAMI: Custodian is not giving any grant. Home Ministry is also not
giving any grant.

CHAIRMAN: You are increasing their workload. You are asking them to go and inspect the
properties while you are giving no infrastructure. That is why | think you are telling that you
cannot give a timeframe for completion of job. The other day the Chief Secretary of West
Bengal while appearing before the Committee also raised the same issue. What do you want to
say on this? Anyhow, they are managing with one person. With one person, they cannot
manage 800 properties. Moreover, there are 31 properties under litigation. They have to take
care of every case. Who fights the cases on behalf of the Deputy Custodian and who bears the
cost?

SHRI ANIL GOSWAMI: Court cases are handled by the Custodian in Bombay only.

CHAIRMAN: Sitting in Bombay, he deals with cases in Delhi, Darjeeling, West Bengal and
all cases scattered throughout the country. That is why we are losing our cases. One can
understand it. The point is that District Magistrates are already overburdened. Before issuing
such a notification had any assessment been done by the Home Ministry? You are a senior
official in the Ministry. You are aware that the Department of Personnel from time to time
assess the workload of a particular job. You could have discussed it as to how it could be dealt
with. As you know, Central Delhi is the most loaded place. Anyhow, give us a detailed reply.
We want your reply in writing to know whether you had assessed this issue. Please send your
reply before 14th of this month. Please give us a detailed note on staff requirement, etc.
because all these things are to be incorporated in our Report.  Mr. Chief Secretary, you want
amendment in clause 5, section 8 and you want to put (i) (a) 'periodical’. You want to insert
the word 'periodical’. In Section 10A you want in place of ‘certificate' the word ‘receipt’. Then
in clause 8, section 17 you want in place of '5 per centum ‘it should be '10 per centum'. Then
you said in clause 12, section 20 the words 'Rs.5000" be replaced by 'Rs.10000'. Here the
Ministry says that it is already there in the Bill, in sub-section 3. You said that it should be in
Section 4 also. Representative, Home Ministry, you see the original Act. It says that any
person fails to submit return under sub-section 2 of section 14 or furnishes such returns
containing any particular which is false and which he knows to be false or does not believe to



be true, he shall be punishable with fine which may extend to Rs.500. The Delhi Government
is asking that it should be Rs.10000/-. Do you have any objection on this? Okay, you can
examine it. Please send your report on this. These are your amendment apart from the Rent
Control and staff problem. Mr. Bhasin, you also please analyse on this issue.

A SR AW 3reTeT S, # Uk el IS Argd g St 803 UTUSia &, 398 & fohasi
YTacTeT T 3T 37T 38T &7
SHRI SATISH CHANDRA: Sir, | beg to submit one thing. With regard to proposal of

giving opinion on this Rent Control Act, we would like to know whether a reference would
come from NCT of Delhi.

CHAIRMAN: Delhi Government will send a reference through Home Ministry. We will
send you. The Committee will send you. They will send it to us; we will send it to you. We
want reply by 14th. So, by tomorrow will get the letter from you? Tomorrow being holiday,
you can make it today. This afternoon you can send your communication to us that this is the
opinion of our Law Department and this is our opinion and if required then we can take
opinion of the Government of India.

CHAIRMAN (CONTD.): This is our opinion and if required you can take the opinion from
the Government of India. So, we will send it to the Government of India.

SHRI P. K. TRIPATHI: Sir, the properties from which income is coming is 371.
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CHAIRMAN: Shri Mohammad Amir Mohammad Khan, I on my own behalf and on behalf of
Committee on Home Affairs welcome you to today's meeting of the Committee.

As you are aware, the Enemy Property (Amendment & Validation) Second Bill, 2010
has been referred to the Department-related Standing Committee on Home Affairs.



The Bill has far reaching consequences in the settlement of disputes concerning enemy
properties in the country. In view of this, the Committee has decided to have the benefit of
your views on the provisions and implications of proposed amendments in the Act. Your
suggestions on the provisions of the Bill will help the Committee in formulating its views on
the Bill.

I may inform you that the proceedings of the Committee shall be treated as confidential
and it shall not be permissible for a Member of the Committee or anyone who has access to its
proceedings, to communicate, directly or indirectly, to the media any information regarding its
proceedings including its report or any conclusions arrived at, finally or tentatively.

With these words, | once again welcome you and request you to share your views and
suggestions on this Bill.

WITNESS: Hon'ble Members of the Committee, | am deeply grateful to you for having
considered to call me and seek my views. It is an honour to appear before you as | am
appearing as it were before the people of India whom you represent. In regard to the Bill
which is being referred to, I would like to place very humbly my, at the outset, certain points
and comments which | would urge the Members of the Committee to consider. The first thing
is that this Bill is actually based on the ordinance which was promulgated on the 2nd July,
2010. This ordinance, as you know, very briefly was brought in a few weeks before the
Parliament was to convene. The reason that was given for bringing in this ordinance, to my
very humble and limited mind, does not make much sense. But | have already qualified the
fact that I am a humble person with limited mind. But if you look at the reasons for bringing
in it, there is no real answer that arises. Since 1968 up to 2010, when the Enemy Property Act
was promulgated first in 1968 right up to 2010, it is roughly 46 years and in these years this
Act has served well. There have been various Governments. They have looked at enemy
property and all its problems in great details. None of them found any reason for bringing in
an amendment or a Bill. A question arises why was this Bill brought in. The reason given by
the Ministry was that there was a spate of legislations which made it difficult for the custodian
to manage properties. Sir, | would very humbly submit to all the Members that in all these
years there has been no problem in managing these properties or mismanaging them. | would
say 'mismanaging' because there have been many instances where there have been grave
violations of the law of the land. But such is the condition in our country that not everything
can be attended to by Parliament or Ministers and so forth. Now | come back to the Bill. In
one sentence, | would like to submit that in my opinion this Bill is an unfair and unjust Bill
because of the reasons that | have just said. If you go into the contents of the Bill, it would
take a very long time to discuss it point by point, but it could be done. The provisions of this
Bill will or may be deemed as ultra vires by the courts. One of the things which is very
alarming in this Bill is that it, to some extent, bypasses the judiciary and, in fact, limits the
judiciary, or, in fact, overturns or tries to overturn and nullify some very important decisions
that were taken in the past by the High Court. Only one case was in the Supreme Court and
that was my case. But in many cases which were decided and which were decided in favour of
people seeking redress and benefit and were seeking to prove themselves heirs to properties
were successful.

WITNESS (CONTD.): Some were in 1976, some in 1979, some in 1986 and so on. Details of
these are available. Now, these decisions became final. These people have dealt with those



properties. Giving a retrospective effect to this Bill is a very draconian and unfair decision.
Retrospective effect can be given in certain circumstances when the need and urgency is there.
For nearly over 40 years, there was no need to give any kind of retrospective effect to this Bill
to nullify the judgments of courts.

A A To; 3ararer: H GHASAT § [ Tg ST 307 glan o 319 qiferareie v aray
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WITNESS: Parliament is supreme. There is no question on that. Anyone who thinks otherwise
is wrong.

St T Tog; 3T 3T TT-TTY 37911 91 g ST |

WITNESS: Sir, the first thing | would like to say is that I was born in India. Both my parents
were born in India. | wish to save time of the hon. Committee. Your time is very precious. You
have other important things to do. My mother was opposed to the idea of partition. She
translated this opposition by never even contemplating going to Pakistan. She remained a
citizen of India to her dying days in April 1991. My father, in a very honourable and amicable
way, lived a separate life from my mother. He travelled all over the world. My mother brought
me up in India. | went to La Martiniere College in Lucknow. | travelled on my mother’s
passport which was an Indian passport. I got my own passport in 1959 as an Indian citizen in
Lucknow where | was resident. | have always been domiciled in Lucknow and have been a
resident of India. Since that point of time till date, I have never applied nor contemplated nor
taken any nationality. As far as being an Indian is concerned, it is a matter which is not under
consideration of the Committee. | have just put this as a background because it is on the basis
of this that | applied to the Custodian of Enemy Property to release my late father’s properties
because | was an Indian citizen. He died in London in 1973. He was not the ambassador of
Pakistan as people have said. He was the Director-General of Islamic Centre of London, of
which all the ambassadors of the Muslim countries — Saudi Arabia, Egypt, Iran and others —
were members. He was an employee of that trust. As far as he was concerned, he lived his own
life. He died in 1973 at the age of 59. After his death, | made my many efforts under Section 18
of the Enemy Property Act which is still a part of the Bill for the Government to consider
releasing the properties. In 1980, the late Mrs. Indira Gandhi took a decision to release the
properties of my late father to his legal heirs and successors who are Indians. Then, | was given
an opportunity to prove that | was the Indian heir of my father. In 1986, the Civil Court of
Lucknow in which I had impleaded the Custodian of Enemy Property and the Union of India as
one party gave its judgment that | was the sole heir of my father under the Oudh Estate Act of
1869. That judgment became final because it was not challenged and, therefore, it became res
judicata. I again pleaded with the Government of India to release the properties with no effect.
I got letters from various Prime Ministers.

Sir, here, 1 would like to submit that in 1985, the late Mr. Rajiv Gandhi nominated me
as the Congress (1) candidate from Ahmedabad and | won the election with a historic majority.
All kinds of charges were levelled against me that | was not an Indian, etc. But, those didn’t
hold water. In 1989, | was re-nominated by Mr. Rajiv Gandhi and | won again although during
the scrutiny of the papers, objections were made that | was not an Indian citizen. But, they



were rejected. So, I won the election again. In 1991, | was re-nominated but | rejected the
nomination very humbly because | had felt at that time that the party had taken a direction and
the politics had taken a direction which was not something which I could deal with in terms of
certain changes. Out of respect to his memory and to all the people sitting here in this hon.
Committee, | would much rather not say it. But, it is something that the people talk about
everyday now on television and everywhere. | was deeply hurt. | offered my resignation to
Mrs. Sheila Dikshit. She did not accept it and she said that | were an emotional man and did
not know the ABC of politics. She assured me that my voice will be heard. But, in 1991, |
decided that I had enough of it and I sort of withdrew. In the meanwhile, | kept on asking the
Government under Section 18 to release my property. But, there was no answer. In 1995, Mr.
P. Chidambaram met me and my wife. He was very kind and considerate, and |1 am deeply
grateful to him. He was then the Minister of Commerce. | would like to submit to you that the
enemy property came under the purview of the Commerce Ministry and not the Home
Ministry. It came under the purview of the Home Ministry in 2007. | may be slightly wrong
about the dates. Please forgive me for that. In 2007, it became a part of the Home Ministry.
Before that, it was under the Commerce Ministry. Mr. P. Chidambaram was Minister of State
for Commerce in 1995. In 1996, elections were called. We were assured that a decision would
be taken. Even the person dealing with the matter — I don’t know whether you would like me to
name her, Director (Vigilance) in the Commerce Ministry — was from the police cadre of the
rank of DIG. She was asked by Mr. Chidambaram to let us know the general view. Obviously,
I couldn’t be party to confidential matters. But, me and my wife were told that the general view
was that this property should be released or a part of it should be released. That was the
Government’s decision. Whether | accepted it or not is a different matter.

SHRI S.S. AHLUWALIA: Was that an oral conversation or was it written?
WITNESS: Yes, Sir, it was oral. Meetings between us and Mr. Chidambaram took place
because old registers were called in and | had to sign on the registers.

SHRI S.S. AHLUWALIA: Was it in Udyog Bhavan?

WITNESS: Right, Sir, it was in Udyog Bhavan. | can’t remember the floor. It was in Udyog
Bhavan which was under the Commerce Ministry. After this, we took the legal opinion. We
had initially taken the legal opinion of the late Justice K.B. Asthana, former Chief Justice of
Allahabad High Court. That was in 1979. He had asked me to seek release of the property from
the Government. Then, in 1994, | got an opinion from Justice Bhagwati as well. He also urged
me to go on seeking release of the property. | briefed him about my entire life. Then, we were
advised to go to court because the period from which the judgment of 1986 was given by the
Civil Court of Lucknow to 1998, would be 12 years.

WITNESS (CONTD): And, many people were afraid that laches would apply, which means
a time-bar would apply and | would not get a hearing from the High Court. So, | filed a Writ
Petition in the Bombay High Court in 1997. | have got the details here. It is a published
document.

CHAIRMAN: Why did you file the Writ Petition in the Bombay High Court?

WITNESS: Because the Custodian is in Bombay and all the papers are there.



CHAIRMAN: s it necessary, or, is it mandatory that all the enemy property cases should be
filed in Bombay only?

WITNESS: Not at all, Sir.

CHAIRMAN: The property is in U.P. You have got the order from Lucknow Court.
WITNESS: 1 filed it in Bombay High Court because...

CHAIRMAN: No, you got the order in 1986 from Lucknow Court and you could not file
another case due to time bar.

WITNESS: No, time bar was not the reason. | filed it in 1997, one year before the time bar.
CHAIRMAN: But, you filed it in Bombay.
WITNESS: Yes, in Bombay, and the argument before the Judges was that of jurisdiction.

CHAIRMAN: But, in the argument, in the preface, you are resident of U.P. Then, why did
you file it in Bombay High Court?

WITNESS: | will be very honest. | will tell you about it. There were two reasons. | may not
be under oath, but | feel as if | am under oath.

CHAIRMAN: You are.

WITNESS: Yes, | am telling the exact truth to you. There were two reasons. Number one,
because we felt that there were so many cross currents in U.P. that there could be an attempt at
some kind of convolution. We did not, obviously, voice this. The other reason was the large
number of correspondence between the Custodian and my mother, my family and I. My real
uncle was acting as attorney. | have only one real uncle. Somehow, an impression has been
given that | have three real uncles. | have one real uncle and two step-uncles. My real uncle
was a Barrister and he died in 1991. But, | filed this because all the correspondence, all the
papers were with the Custodian and we felt that it would be easier for us to obviate the position
where the Custodian would make an excuse to say, “l have not got papers and | have to go
back to Bombay and get them.”, and this would lead to unnecessary prolonged delay because
litigation takes huge amount of time. The matter was argued about jurisdiction. The matter
was admitted. The matter was argued in 2001. If | make a mistake, I will ask the Committee
to forgive me because | would not like to refer to the papers. It will waste time.  The
judgment of the Bombay High Court has been published. It was a Division Bench of Justice
Lodha -- He is now a member of the Supreme Court. He was then a senior Judge in the
Division Bench. -- and Justice Nishita Matre.

CHAIRMAN: Mr. Khan, you said that you went to Bombay because there were many cross
currents in the State and you apprehended that due to these cross currents, you might not get
justice or you might face certain objections or litigations in the Court.

WITNESS: | would beg to differ there, Sir. The only thing was that there were many cross
currents.

CHAIRMAN: So, you have not trusted the Judiciary that you will not get justice. Why?



WITNESS: No, Sir. 1 did so because there could be some people who would intervene, who
would prolong the procedure to such an extent that | would be in my grave and my children
would still be fighting the case.

CHAIRMAN: So, your apprehension was that there would be further litigation. Some other
interested parties may intervene.

WITNESS: Right, Sir. But, that did happen, if I may say so. That did happen in Bombay.
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admitted too, a person, who is the younger step-brother of my father, appeared with a deed
which he claimed was of 1955, when my father was an Indian. And, it claimed that he had
given all the property to three people. One, his real brother, that is, my real uncle, who was a
Barrister and who was like my father to me and who looked after me like my father after my
father’s death. Second was this gentleman who had filed the intervention application; his older
brother who had died in 1993. My real uncle died in 1991. This is very important to note. In
1993, my step older uncle died. The younger uncle is still, apparently, alive although he is
very old. Now, this application was considered by the hon. High Court, and they did not
accept this application of intervention. They gave them liberty to inform the Court and go
elsewhere. Now, if I may so submit, without admitting, but assuming for one second that this
so-called deed was given to these three brothers, who were all Indian, ten years later, it became
enemy property. | would beg to submit, Sir, that from 1965 to 1997, nobody hears anything
about this deed. In 1997, for the first time, this gentleman appears when two of the
beneficiaries, the first one being my real uncle and the second his older brother who has died.
And, neither his older uncle nor my uncle ever claimed this property. In fact, in 1986, | would
like to submit and | would like this to go on record, my real uncle, who was a Barrister at Law
from Lincoln’s Inn had given a written statement in the Civil Court of Lucknow categorically
acknowledging me as the sole heir of these properties to my father.
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CHAIRMAN: Mr. Khan, who were the parties in your Lucknow case?

WITNESS: My mother, my real uncle and other people who had been living together. My
grand-father married twice. His second wife and their children had been given, through a
registered will, completely separate properties. They had nothing to do with us. My grand-
father died in May, 1931. So, from 1931 to 1955, in any case, nobody disputed this property.
His claim was that it was a gift, if | may so.

CHAIRMAN: How many sisters you have?

WITNESS: | have two sisters. They were both been impleaded in the 1986 case and they both
gave written statements not challenging me as the heir under the Act.

CHAIRMAN: Did they appear and give the written statements?
WITNESS: They have given their written statements in “parda’.
CHAIRMAN: Did they appear or not?

WITNESS: | did not appear in court but the statements were given.
CHAIRMAN: Statements were given through the Advocate.

WITNESS: Yes, Sir. These are on record. | impleaded my mother, my two sisters, my uncle,
my two aunts -- my father’s real sisters; and, none of them contested -- and, the custodian. So,
this judgement was there, and, on the basis of that, | won the case in 2001 from the Bombay
High Court. The judgement goes in detail. In para 8 and in other paras, the court categorically
says that the Government admitted that | was an Indian citizen. After winning this case, Sir, an
appeal was filed by the Union of India in the Supreme Court. In that appeal, the Government
of India was represented by Mr. Soli Sorabjee and Mr. Harish Salve. | was represented by Dr.
Fali S. Nariman and later by Mr. Igbal Chagla son of late M.C. Chagla, a very famous man.
He fought my case in Bombay.

When this appeal was admitted before Justice Lahoti, | hesitate to say here something,
and, 1 may be excused from saying it. There was an intervention application and let me just
say that an order was given that it should be taken up at the final disposal of the case, my so-
called ‘Gift Deed’. It was ordered by Justice Lahoti, who was the senior Judge, that this should
be dealt with at the time of the final hearing. Now, at the final hearing, these gentlemen were
not there, and, then, they appeared asking to be heard. The court said, “you had ample time
and opportunity to appear; you did not appear, and, therefore, we will dismiss this, at which
point, they said, can we have your permission to withdraw the application”. So, it was
dismissed as withdrawn by the Bench of the Supreme Court. And, the person who appeared
initially, I would not rather give his name.

CHAIRMAN: What is his name?

WITNESS: With all respect, is that an order, or...



CHAIRMAN: The point is when you are appearing before a Parliamentary Committee, you
must speak the truth.

WITNESS: | am speaking the truth.
CHAIRMAN: You must tell the facts of the case.

WITNESS: At the time of admission, the lawyer, who appeared for the step-uncle of mine
was...

AN HON. MEMBER: Mr. Chidambaram.

WITNESS: Yes, Sir.

CHAIRMAN: Who was that? 319 ATH SaTdar?
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CHAIRMAN: It is 5™ April, 2002. The Union of India appeals against High Court order.
Appeal Admitted in April 2002.

e I, M aF A9y &

CHAIRMAN: We will take a copy of that.
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WITNESS :

“During 1947, my father was an India. Right up to December, 1957, he was an Indian. We
have proved that. In 1957, he became a Pakistani. My mother and | were in Lucknow when he
became a Pakistani. My mother fell seriously ill. She was a remarkable lady. She had been
orphaned, that is, both her father and her mother, Raja Abul Hasan and Rani Bilera, had died
when she was nine years old. She knew the trauma. She grew up being looked after by her
grandparents. In spite of that, she had a very clear mind. She stayed on in India. We were in

" Expunged on the direction of the Chairman of the Committee.



India when my father took Pakistani nationality. She got shocked. | will be very honest, I
didn’t understand what this was about and | didn’t understand why he had taken the Pakistani
nationality when everything that the family wanted to do, the Wakf that he created, all of them
are in India.

CHAIRMAN: In response to the question asked by Mr. Harsh Vardhan, you are saying that
your property does not come through the sanad.
WITNESS: It comes through the sanad or talukdari.

CHAIRMAN: It comes through the sanad or talukdari in 1958.

WITNESS: No, Sir, in 1861 or later because my great-grandfather was a minor. He was only
eight years old when his father died.

CHAIRMAN: It is because the Lord Canning’s Proclamation came on 15" March, 1858.

WITNESS: Right, Sir. But his matter was not decided until later. He was a minor and they
were considering confiscating that property because his father had fought against the British.

CHAIRMAN: But he got the talukdari.

WITNESS: He got the talukdari because Mr. Tomson said that we should show “Christian
Charity” and sent him first to Queen’s College, Banaras and then to St. Xaviers College,
Calcutta.

CHAIRMAN: Do you have the copy of the sanad?

WITNESS: | don’t have the copy of the sanad. | have the Lord Canning’s Proclamation.
But, as far as sanad is concerned, | doubt if anyone has that. The kabooliyat, as it is called, is
vanished. The point is, if I may submit to you very humbly, that in my grand-father’s will, it
was accepted as talukdari property. In the Oudh Estates Act, there are schedules. In this
schedule, the names, both of my father’s and of my mother’s family are there. So, that
constitutes a sanad, and it is on the basis of that, Sir, that the 1869 Oudh Estates Act was
studied by the civil court in Lucknow and all this property was deemed to be talukdari
property. Therefore, | was being considered the sole heir.

CHAIRMAN: All the cases are centered on one thing, that is, succession certificate. Have
you got the succession certificate?

WITNESS: From 1986, Sir.

CHAIRMAN: From 1986, from the Lucknow court?
WITNESS: Right, Sir.

CHAIRMAN: The case was filed under the CPC.

WITNESS: Yes, Sir, it was filed under the Civil Procedure Code.



CHAIRMAN: But you said that it was done under the Oudh Act.
WITNESS: Claiming this property has to be under some Succession Act.

CHAIRMAN: So, the Act is Oudh Act and the succession certificate you got through the
Civil Procedure Code?

WITNESS: Right, Sir.

CHAIRMAN: So, whatever procedure is required is maintained properly.

WITNESS: Right, Sir.

CHAIRMAN: Who were the party?

WITNESS: 1 just said, Sir, that the party were my mother, my real uncle, who was a barrister,

my two sisters, my two aunts and the children of my second aunt because one of my aunts was
deceased. She died in 1974.
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Ueh HYT ThA ¢hY, my real uncle, my father’s only real brother, who was a barrister, was

appointed by the custodian to maintain the kila of Mahmoodabad. After his death my wife was
given the same responsibility.
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e SN, H A FI @I Tg Segiel foicdalr 9T [T, 3T g 39 W @Y fhar| e
T 319 37T9 98T T8N to grace my house, you would be more than welcome.

CHAIRMAN: When did your uncle get the permission and by whom?

WITNESS: It was given by the custodian of enemy property with the permission, obviously,
of the Ministry of Commerce. | may get this slightly wrong; I think it was in 1968.
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pittance. The rent was Rs.160 for 19 acres.



I studied mathematics at Cambridge. My dream was to become a scientist and serve
India as a scientist. | did research for Ph.D. in mathematical astrophysics. My teachers are still
alive. They visit India and | play host to them. | devoted 40 years of my life to retrieving my
heritage. That is why | could not pursue my dream. Out of these properties, Sir, 873
properties are wakf-alallalah. The cases are going on in the court. These wakfs do not benefit
me; they benefit the community. There are three wakfs. Out of these three wakfs, two are
major wakfs. | am mutawalli of that. In all these years, my mother and | sold whatever we
could to maintain and keep the tradition of the wakf alive. Out of 873 properties, 400 will go
in ceiling. 1 know that. It can happen today or tomorrow or any other day.

There are some urban properties. In the urban properties, there are two categories. One
pertains to Government officials. The Supreme Court gave its order on that. Its order was
implemented through the contempt of court proceedings. As far as the rest of occupants, non-
government people, are concerned, the Supreme Court ordered that two categories should be
made. This is the judgement of the Supreme Court. | had no hand in it. Those who were
staying there since 1965 as tenants of my father will continue to be tenants. To do this, they
appointed a commission called the Goswami Commission. A retired judge of the Delhi High
Court was made in charge of it. He gave a report. That report was not acceptable to about ten
tenants. There are five properties involved in that. Out of those five, two are in Hazratganj
and three are in old Lucknow.

CHAIRMAN: We don’t want to go into the details of these things. The hon. Member asked
you as to what you would do with the tenants if you get back the property. You said that you
did not ask to dislodge them. But you have not written to rehabilitate them either. You are
silent on that point.

WITNESS: There is only one point in question. The matter is still sub judice as we speak. It
is before Justice Altamas Kabir.

CHAIRMAN: So you mean to say that nobody asked you this question.
WITNESS: Today, if Parliament asks me this question, | would like to say this.

CHAIRMAN: Parliament is not asking you this question. This Committee is only
considering the Bill which is before it. We are taking views of different stakeholders.

WITNESS: As far as poor tenants are concerned, let me categorically state what | feel. 1 will
tell you what poor means to me. They are those people who cannot afford to have Mr. Ram
Jethmalani, or,  Mr. Arun Jaitley, or, Mr. Harish Salve, or, Mr. Rohtagi, or, Mr.
Venugopal, or, Mr. Shanti Bhushan as their advocates.

CHAIRMAN: You are taking names of eminent lawyers. | want to know whether at any
point in time they appeared on behalf of any of the clients in the matter.

WITNESS: Yes, Sir. They appeared before the Supreme Court for seven or eight people. But
I am prepared to talk to them. As far as rest of the occupants are concerned, | have given them
an undertaking and | can give an undertaking to this Committee or to any other forum that |



cannot in good conscience dislodge them because | will be answerable not just to you but to the
god as well.

SHRI D. RAJA: | have only three questions. One, you were elected twice to the Uttar
Pradesh Assembly. There was an issue with regard to your citizenship. Was any Committee
appointed by the Uttar Pradesh Assembly to go into that issue? Are you aware of that?

WITNESS: Sir, it did not appoint any Committee. It sent the matter to the Governor and the
Governor sent it to the Election Commission.

SHRI D. RAJA: What was the outcome, if any, of that exercise?
WITNESS: Nothing. They did not dispute my citizenship.

SHRI D. RAJA: Okay, that is one. Secondly, you met Mr. P. Chidambaram when he was
MoS for Commerce. Did you meet him again when he became Home Minister?

WITNESS: No, Sir. |didn’t meet him after he became Home Minister.

SHRI D. RAJA: Did you find any shift in the position of the Government of India at that
point of time and now?

WITNESS: Shift in what sense, Sir?

SHRI D. RAJA: Is there any shift in the position of Government of India on this issue?
WITNESS: | only find that out of the blue in 2010 an Ordinance was brought in. A variety
of reasons were given. One of the unofficial reasons, | must say this before the Committee,
was the so-called tenants. | am perfectly amenable and | have been talking, by the way, to

these people that they can stay. The point is that | can’t challenge the law.

CHAIRMAN: The question is that when you met Mr. Chidambaram, the then MoS for
Commerce, for relief you had the impression that he was interested in doing justice.

WITNESS: Right, Sir.

CHAIRMAN: But after the judgement the same person piloted a Bill in the Parliament. He
is asking: Do you find any shift in his position as MoS for Commerce then and as Home
Minister now?

WITNESS: | have not met him. He is my Home Minister. That isit. What else can | say?

SHRI D. RAJA: Okay. My final question is this. At the time of partition, was your father a
member of any political party?

WITNESS: No. He resigned his membership in 1946.

CHAIRMAN: From which party did he resign?



WITNESS: He resigned from the Muslim League. He resigned from the Presidentship of the
All India Muslim Students Federation. | must say one sentence. He was in a deep depression
because he saw what was coming. He went for a pilgrimage to Irag. He didn’t go to Pakistan.
He did not meet Jinnah and those people. He met them, maybe, once in passing. He was very
disillusioned and disappointed. He has written about this and it is available in the proceedings
which were published in England. A conference was called by Lord Mountbatten. A lot of
people from Pakistan, Britain and everywhere had participated in that conference. He died at
the age of 58 and he died of a very broken heart.

SHRI D. RAJA: Inwhich year did he die?

WITNESS: He died in 1973. He was born in 1914. He died in October, 1973. He would
have been 59 in November. But he died in October. So, he was 58 and some months at the
time of his death.

SHRI D. RAJA: Was he offered any position in Pakistan?

WITNESS: He was offered a position which he refused. He was offered the Presidentship
of the Muslim League by Ayub Khan, but he refused in writing and he said, “There is no place
for me in Pakistan”. This is also on record.

CHAIRMAN: Mr. Khan, you have given all the inputs that you thought the right inputs
required by the Committee. | will ask you a specific question. Now, we are on the Bill. Do
you require any amendments to be made to the Enemy Property (Amendment & Validation)
Second Bill, 2010?

WITNESS: | would very briefly submit that, one, there should be no retrospective action, as
far as the Government is concerned. Number two, if the Parliament so chooses, it can ensure
and strengthen the rights of those whose rights ought to be protected under the Civil Procedure
Code. | can’t go beyond that. Number three, those cases in which the judgements have
received finality -- a review petition was also filed by the Government of India and Mr. Gopal
Subramaniam referred to this forgery because the step-uncle of mine --if I may submit here, |
do not want to mention it here but I have to mention it here -- has a non-bailable warrant
against him.

CHAIRMAN: Against whom?
WITNESS: This person who appeared for the first time in 1997 in Bombay.
CHAIRMAN: What is his name?

WITNESS: Maharaj Kumar Amir Ali Khan. He is my step-uncle. This paper that | have
immediately contradicts that so-called gift deed. It is not a gift deed. It acknowledges me as
heir. That is number one. Number two, a non-bailable warrant was issued against him. He
has got powerful people with him. | don’t wish to say anything more than that. You know
how our country is operating. | don’t wish to go beyond that. You have much greater
knowledge than me.

CHAIRMAN: Don’t pass any comments on the functioning of the Government.



WITNESS: | don’t pass any comment. | am just saying that the High Court had ordered his
arrest. | don’t want him to be arrested. What will | get out of his arrest?

CHAIRMAN: He is not arrested.
WITNESS: | don’t want him to be arrested. Let me tell you that. He is an old man.
CHAIRMAN: Where does he live?

WITNESS: He lives in Lucknow. His son is actually the culprit. He is a youngish man.
The fact is that a non-bailable warrant is issued against him. He did interpolation. | have proof.
The index has one thing and the deed has another thing. The index shows the Rastogi house
has been sold to another Rastogi, but the register shows this so-called deed. On the basis of
this, there is a non-bailable warrant. What | am saying is that this is the matter and this is the
person for whom he appeared in 1997 and again in 2002. 1 would like to say that with respect
to the judgements that have become final their sanctity should be upheld. The judiciary should
not be diminished and belittled. ~ Powers have been given to the Custodian and they are
judicial powers, which are beyond the purview of courts. This is scandalous.  This is
unthinkable in our country. Parliament is the main pillar and the Executive and the Judiciary
are the supporting pillars of our democracy.

CHAIRMAN: We have received your memorandum wherein you have stated many things.
We will go through it. The last question is this. Most of your properties are in the State of
Uttar Pradesh.

WITNESS: One of them is in Uttarakhand. It is a major property.

CHAIRMAN: That is part of the united Uttar Pradesh. After 2000 November it was
separated. Some of the properties are occupied by the Government Departments. Major
properties are occupied by the Government Departments.

WITNESS: One is a sugar mill and another is the Fakhruddin Ali Ahmed Degree College.
CHAIRMAN: Certain bungalows are under District Magistrates.

WITNESS: They are now vacated.

CHAIRMAN: At any point of time, have you made the State Government a party?

WITNESS: The State Government made every attempt to become a party in the Supreme
Court. They have filed half a dozen applications.

CHAIRMAN: Have you made them a party?

WITNESS: No. They had themselves sought to be made a party, which was good enough.
The Supreme Court heard them, but did not accept them.

CHAIRMAN: You have never made them a party.



WITNESS: | have never made them a party because, if | may humbly submit, Sir, the
properties were under the custodian of the Government of India, not of the State. That is the
reason.  Under this Enemy Property Act of 1968 the custodian had an absolute right for
betterment, maintenance and preservation which he did not do.

CHAIRMAN: Thank you very much.

WITNESS: | am deeply grateful to you and to the Members of the Committee that | have
been heard so patiently and I now seek justice from you and your Committee.

CHAIRMAN: Now this is not only meant for Uttar Pradesh or Uttarakhand but also for the
whole of India. We have collected information from different people, and we have heard their
views. We will consider them. In the meantime, we are also taking certain legal opinions.

WITNESS: Recently, Sir, as you may have heard, -- this was published in the Hindustan
Times — a very valuable property in Delhi was sold by the Custodian for a very small amount
of money. Actually, the property was worth crores of rupees, but it was sold for Rs.5 lakhs.
This has come out in the newspapers...

CHAIRMAN: Normally, we do not take cognizance of the media reports. And about what
you have mentioned, we have not heard about that. If you have any specific document or
something related to that is available, you can furnish it to the Committee.

WITNESS: I will try and send it.
CHAIRMAN: | would request you to spend a little time with the Secretariat staff. He will
show you the Appendix of the Kabuliyat; we have a copy. If you just identify the property
which is in your ancestor’s name, he will take note of it.

Thank you very much. If there is any opinion or any comment from the Home Ministry

or the Legislative Department or the Law Ministry, in response to his deposition, you please
send your comments in writing by 14™ of this month.
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